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Interpretation 

1.  Subject 

The availability of parental leave under Division VII of Part III of the Canada Labour 
Code. 

 

2.  Issue 

There is a need to clarify when natural and adoptive mothers and fathers are eligible for 
and can start parental leave under Part III of the Code. 

 

3.  Questions 

(a) Which parent has care and custody of a new-born or adopted child? 

(b) Are both parents of a new-born or adopted child compelled or prevented from taking 
their respective shares of parental leave at the same time? 

(c) Is the father of a new-born or adopted child entitled to take parental leave under Part 
III of the Code where the mother has not been working in the paid work force before the 
child's birth or adoption? 

 

4.  Conclusions 

Division VII of the Code provides maximum flexibility for parents under federal 
jurisdiction who want to take parental leave. The eligibility for and timing of leave are 
determined for each parent individually. The eligibility for leave or the choice of one 
parent regarding the start of leave does not depend on or affect the eligibility or choice of 
the other parent. 



A parent's eligibility to take parental leave depends on his or her period of continuous 
employment at the time of taking the leave, whether he or she has or will have actual care 
and custody of the child and whether proper notice was given to the employer. The 
eligibility of one parent for parental leave is determined separately from the eligibility of 
the other. Reference paragraph 206.1(1). 

The timing of parental leave is determined under subsection 206.1(2) of the Code for 
both mothers and fathers: each parent may choose when to start his or her period of leave 
within the scope of the Code, but each parent's leave must be completed within the 52-
week period following the child's birth or the child's coming into the parent's care. 
Parents are neither forced to take leave at the same time nor prevented from taking leave 
at the same time. However, if both parents work for federally regulated employers, they 
must ensure that their combined leave periods are not more than 37 weeks in accordance 
with subsection 206.1(3). 

While 37 weeks is the maximum leave period under Part III, employees may be entitled 
to a greater amount of leave due to employer policy or under their collective agreements 
or employment contracts. 

(a) Which parent has care and custody of a new-born or adopted child?

A new-born child is in the custody of both natural parents, unless a Court declares 
otherwise. 

A parent is not required to be the primary person caring for a child in order for a child to 
be in a parent's care. A new-born child is in a parent's care when the child is living in that 
parent's home. 

In cases where the new-born child remains hospitalized after the mother leaves the 
hospital, the parents can choose to have the 52-week period in which to take parental 
leave start the day the new-born child is released by the hospital into the parent's care. 
The choice of the parents is indicated by their actions. 

The parents named in an adoption order or in adoption proceedings have care and custody 
of the child. 

Therefore, it is probable that a child will be in the care of both parents - within the 
meaning of paragraph 206.1(1) - at the same time. 

Examples: 

• Both parents work in federally regulated industries and are eligible to take 
parental leave. The mother's maternity leave starts seven weeks before birth and 
ends 10 weeks after the day the child is born. There is no Court Order placing 
custody solely with one parent. The father chooses to take 17 weeks parental 
leave starting on the day the child arrives home from the hospital. The mother 



chooses to take 18 weeks parental leave immediately following the expiry of her 
maternity leave.  

Example 

 

• Both parents work in federally regulated industries and are eligible to take 
parental leave. There is no Court Order placing custody solely with one parent. 
The child remains hospitalized until 10 weeks after her mother's maternity leave 
has expired. The mother decides to take 13 weeks parental leave immediately 
after the end of her maternity leave, and then returns to work. The child's father 
takes 22 weeks of parental leave starting one week before the day the child arrives 
home from the hospital. 
 

 

• Same circumstances as the foregoing example, however, the mother decides to 
take seven weeks parental leave, starting the day the child arrives home from the 
hospital and the father takes 28 weeks parental leave, starting 22 weeks from the 
date the child is released from the hospital.  

(b) Are both parents of a new-born child or an adopted child compelled to or 
prevented from taking their parental leave at the same time?

No. As the eligibility for leave and timing of leave in the Code are determined 
independently of each other, two parents who work in federally regulated industries are 
neither required to, nor prevented from, taking their share of parental leave at the same 
time. Parental leave starts at the time chosen by each parent, within the scope of the 



applicable section. The fact that a child is in the custody of both parents at one time does 
not oblige the parents to take their share of parental leave at the same time - paragraph 
206.1(1). 

Nothing in the Code forbids overlap in all or part of the parents' leave periods -paragraph 
206.1(1). However, their combined parental leave periods must not exceed 37 weeks, in 
accordance with subsection 206.1(3). 

 

Figure A:  Maternity and Parental Leave (Canada Labour Code) for Natural Parents 

The Code provides for up to 17 weeks of maternity leave. In addition, an employee 
who assumes actual care of a newborn or newly adopted child is entitled to parental 
leave of up to 37 weeks. However, the total duration of the maternity and the 
parental leaves must not exceed 52 weeks.

Examples: 

• Both parents work in federally regulated industries and are eligible to take 
parental leave. The mother starts her maternity leave on the day her child is born. 
The father chooses to take six weeks of parental leave starting on the day the child 
is born. The mother chooses to take her share of parental leave, in the amount of 
29 weeks, immediately following the expiry of her maternity leave, 17 weeks 
after the birth and 11 weeks after the father has used his share of parental leave.  

• Both parents work in federally regulated industries and are eligible to take 
parental leave. The mother's maternity leave starts one week before the child's 
birth and ends 16 weeks after the birth. The child is hospitalized one week after 
the mother's maternity leave ends, and remains in the hospital for six weeks. The 
mother decides to return to work at the end of her maternity leave period. The 
father chooses to take 8 weeks parental leave, starting on the day the child is 



released from the hospital and the mother chooses to take 21 weeks parental leave 
immediately following the expiry of the father's parental leave.  

• Both parents, who have adopted a child, work for federally regulated employers. 
The mother takes 20 weeks parental leave, commencing the day the child comes 
under the care of both parents pursuant to an adoption order. The father chooses 
to take 17 weeks adoption leave, starting eight weeks after the child comes into 
their care.  

• The mother works in a federally regulated industry, while the father works for an 
employer which is subject to provincial labour jurisdiction. The mother can take 
up to 37 weeks of parental leave within 52 weeks of the child coming into her 
care pursuant to the provincial adoption order, whether or not the father chooses 
to take any parental or adoption leave which may be available to him under 
provincial legislation.  

• The father of a new-born child works in a federally regulated industry. The 
mother is subject to provincial jurisdiction. Her maternity leave ends 10 weeks 
after their child is born, and she returns to work after taking 13 weeks parental 
leave. The father decides to take 37 weeks parental leave starting 10 weeks before 
the expiry of the mother's parental leave.  

(c) Is the father of a new-born or adopted child entitled to take parental leave under 
part III of the Code where the mother has not been working outside the home before 
the child's birth or adoption?

Yes. Following the rule that each parent's eligibility for parental leave is determined 
separately, a father, who is otherwise entitled to parental leave under the Code, is not 
prevented from taking parental leave where the mother has not worked outside the home 
in the paid labour force immediately before the child's birth. 

If the child's mother has not recently worked in the paid labour force, she has not taken 
maternity leave. Since the father's eligibility for parental leave is independent from the 
mother's, he may take up to 37 weeks' parental leave under the Code starting as he 
chooses and ending within 52 weeks of the day the child was born or came into the 
employee's care - Paragraph 206.1(1). 



 

Figure B:  Parental Leave (Canada Labour Code) for Adoptive Parents 

Example: 

• A mother gives birth and later returns home from the hospital with the child. The 
mother has not been part of the labour force for several years. The father of the 
new-born child works for a federally regulated employer and is eligible to take 
parental leave. He can decide to take parental leave in the amount of 37 weeks, 
beginning as late as 15 weeks after the day the child is born.  

• The child comes into the care of a couple pursuant to an adoption order. The 
mother has not been part of the labour force for several years. The father of the 
adopted child works for a federally regulated employer and is eligible to take 
parental leave. He can decide to take 37 weeks of parental leave, beginning as late 
as 15 weeks after the day the child comes into the care of the couple pursuant to 
the adoption order. 
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