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NOTICE OF OBJECTION
UNDER THE CANADIAN ENVIRONMENTAL PROTECTION ACT

A Notice of Objection is being filed by the World Wildlife Fund (WWF) and the Canadizp |
Environmental Law Association {CELA) pursuant to sections 332(2) and 333 of the Canadian
Environmental Protection Act 16 the Minister of the Envirorment, the Hon. D, Anderson, with
respect to the proposad Order amending Schedule 2 to the Canadian Environmenial Prorection
Ast, 1999, No. 1 by adding the Pest Control Products Aer and the Pest Comrol Praducts

Reguletions to Schedule 2 of CEPA. The propased Oxder was published in the Canads Gazette, :
Partl, on February 10, 2001, |

The reasons for this Objection are as follows: . |

1. The Coanadian Environmemal Protection Aet (CEPA) was enzcted in 1999 and proclaimed in

2000. The 1959 CEPA includes s number of sigaificant revisions and enhancements o an
carlier version enacted in 1988, :

2. Asinthe 1988 Act, the 1999 CEPA includss provisions whare the Governor in Couneil can
make certain declarations that certain obligations and duties under CEPA are being carried
out under other legislative or regulatory provisions of Canada, These so-called
"equivalency" provisions art intended 1o avoid duplication of effort while at the same time
ensuring that the same standards imposed under CEPA are met,

3. Section 81(7) of the 1999 CEPA states as follows:

For the purposes of the administration of this section, the Governor in Council has the
exclusive responsibility for determining whether or not the requirements referred toin
aragraph (6)(a) are met by or under an Act of Parliament referred to in that paragraph, or

regulations, made under that Acr, and

(8) if the Govemer in Council defermines that the requirements referred 1o in
paragraph (6)(a) are met by or under an Act of Parliament referred to in thar
paragraph, or regulations made under that Act, the Governor in Council may
by order add'to Schedule 2 that nsme of that act or those regulations, as the
case may be, and the fact that an Act or regulstions aze Jisted in Schedule 2 is
conclusive proof that the requirements referred to in paragraph (6)(a) are met;

The Proposed Qrder —~ PCPA and Its Regulations as “equivalent” to CEPA ‘

4. Section R1{6) of CEPA, as mentioned in section §1(7), refers to the notification and
assessment of new substances provisions of the 1999 CEPA. The proposed Order in question
is proposing that the Pest Products Control Act and its regulations be deemed to be ‘
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equivalent with respeet to the notification and assesstnent of new substances provisions of
the 1999 version of CEPA.

5. A carefil raview of section 81(7) provisions provides two criteria for aquivalency, First,
equivalency of provisions is a precondition to the authority of the Governor in Councit to
place ar act or regulation on Schedule 2 of CEPA, Second, "equivalency" refers 10 the
legislative provisions in each of the two statutes or the provisions comained in regulations
premulgated under each stante. The werm is one of legal equivalency; there is no mention of
whether there are policy or practical measures in Place to strive for equivalency (see:

Friends af the Oldman River Sociery v. Canada (Minister of Transportj (1992) 7 CE.LR.
N.S)(3.C.CH 1)

8. Mis respeetfully submimed that when comparing the notification and assessment provisions
under CEPA and the PCPA, and the regulations made under those statites, the PCPA
provisions and its regulations, are nor equivalent b the CEPA and ity regulations.

Differences in the Legislative Provisions

7. As mentioned, the new 1999 CEPA provides a number of important, new legislative.
ionovations that are not part of the PCPA in any way,

8. Section 2 of CEPA imposes cermin administrative duries with respect to the "administration
of this Aet,” which are not imposed under PCPA. Without being exbaustive, these include:

(a) Section 2(1)(a) of CEPA imposes an edministrative dury 1o exercise powers "in a
manner that protects the environment and human health, [and] applies the
precawtionary principle,..” The PCPA does not impose the duty 1o gpply the
precautionary principle. It is submitted that the absence of this duty inthe PCPA is a
major legistative difference between CEPA snd PCPA.

{b) Section 2(1)(a.1) of CEPA imposss an adminiswative duty to "take preventive and
remedial measures to protect, enhance and restore the environment," a provision that
is not imposed in PCPA,

{c) Section 2(1)(c) of CEPA imposes an administrative duty to "implement #n ecosysiem
approach that considers the unique and fundamental characteristics of ecoaystems
another provision not found in PCPA; and

(d) Section 2(1)e) of CEPA imposes an administrative duty 10 "encourage the
perticipation of the people of Canada in the making of decision that affect the
environment,” another provision noz found in PCPA.

9. Iris submitted that these and other like provisions in CEPA impose positive adminiswative
duries that may directly affeer the administration and implementation of the notification end
assessment provisions of CEPA. Because these provisions are not found in PUPA, or its
regulations, there can be no determination of "equivalency."

10. Apart from section 2, the 1999 CEPA is focussed on the assessment of sybstances to
determing whether or not they are "toxic." Toxic substances in this sense have a specific
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legislative definition as outlined in section 64 of CEPA, which provides that a substance is

toxic if'it i3 entering or may enter the environment in & quantity or concentration or under
conditions thar

(a} have or may have an immediate or leng-term harmfhl effect on the
environment or its biologieal diversity;

{(b) constitute or may constitute a danger to the environmenr on whick life
depends; or

{c) constitute or may constnte a danger in Canada 1o human life or health,

L1. There is no similar legislative definition of toxic substances under PCPA and henee no
roadmap 1o guide the assessment process. The Pest Control Products der end its preseribed
regulations also lack the requirement of section 81(6) (a) of the Canadian Environmental
Protection Act, namely thar the other Act provide for “an assessment of whether it is toxic or
capable of becoming toxic”,

12.In addition, one of the key thrusts of the 1999 CEPA is to develop & regime 10 "virtually
eliminate® persistent, bioaccumulative and toxic substances, The definidon of virtual
elimination is outlined in section 65, To implement this provision, there are positive
obligations to screen existing substances and, it is assurned, obligations to ensure that new
bioaccunmilative, persistent and toxic substances do not erter into Canadian commerce.
Regulations under CEPA define the “bicaccumniation”, “persistence” and “toxic” terms,
The PCPA does not have analogons legislative or repulatory provisions.

13, Another difference berween the two statutes concerns requirements for public notice, Section
81{4} of CEPA requires thar adding new substances to the Domestic Substances List must
involve publishing  notice in the Canada Gazerre and allowing for public comment. No such
provision exists in the BCPA, Indsed, the Jack of transparency within the pesticide approval
regime administersd by the Past Management Regulatory Apency has been the subject of
considerable criricism in recenr years including by the Commissioner for the Environment
2nd Sustainable Developruent, in the report of the Standing Commirtee on Environment and
Sustainable Development in its review of pesticide regulation and by numnerous submijssions
made 1o the Standing Committee, This lack of transparency was also documented in the
Envirommental Standard Setting and Children’s Healih report published by CELA and the
Ontario College of Family Physicians Environmental Health Committes in May of last year,

Differences in Regulatory Provisions

14. Futther, the Pest Control Praducts Act does net provide for “notice” to be given s required
by the CEPA, section 81(3) and (4) and its prescribed regulations, the New Substances
Notification Regulations, SOR/94-260, as amended SOR/94-774; SOR/2000-101 such as for
Part I, New Substances other than Polymers or Organisms, the information spegified in
Schedule II. That is:

(0} Schedule II, section 2, subsection (2) — data from the most appropriate type of acuts
mammalian wXieity test...selected on the basiz of the most significant route of
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potential hurnan expostre to the substance, No such requirement is contained in the
Pest Control Products Regulations, CR.C,, c. 1253, section 9 (2).

(b) Schedule II, secticn 2, subsection (3) - for tests referred to in subsection (2), the age,
$eX, number, species, sajn and source of the animals testad; the route by which the
substance is administered and the conditions under which the test is conducted, as
well as the dose of the substance, the vehicle by means of which the substance is
administered and the concentration of the substance in the vehicle. No such

requirement is contained in the Pest Control Products Regulations, C.R.C., ¢. 1253,
section 9 (2).

(¢) Schedule I, section 2, subsection (4) — mutagenicity data obtained from one in vitro
test of the substance...for chromosomal aberrations ar Eene mutations or another
indicator of mutagenicity... No such requivement is contained in the Pest Comtrol
Froducts Regulations, C.R.C., ¢. 1253, section 9 (2).

(d) Schedule I, secrion 2, subsaction (6) —a description or specification of the test

. procedures followed... No such requirement is contained in the Pest Control Products
Regulations, C.R.C., ¢. 1253, section 9 {2).

{e) Schedule TI, section 3, subsection (1) ~ ... estimate of the quantity of the substance to
be manufaorured end imported annually ... No such requirement is contaiged in the
Pest Control Products Repulations, CR.C., ¢. 1253, section 9 (2).

() Schedule II, section 3, subsection (3) = the anticipated nature and extent of the
substance’s releass inito the environment, No such requirement is contained in the
Pest Cantrol Products Regulations, C.R.C., c. 1253, section 9 (2).

(2) Schedule I, section 3, subsection (4) — the extimated number of persans who may
become exposed to the substance, No such requirement is contained in the Pest
Control Products Regulatioms, C.R.C., c. 1253, section © (2}

15, Further, similar arguments exist for the following reguletory requirgments:

(8) Schedule IIT, Informanion required in respect of substancas other than product
development substances, site-limited intermediate substances and substances
mamifactured for export oaly, i.e., Schedule 11, section 2, suhsections (2 (3), (4,
(4.1, (33, (6, (7, (8). In all of these cases the specified requirements are not
containgd in the Pest Contral Products Regulations, C.R.C., c. 1253, section 9 (2).

(b} Schedule TV, Informerion required in respect of product development substances, {e.,
Schedule IV, sections 2, 3, 4 and 5. In all of these cases the specified requirements ars
not contained in the Pest Control Products Regulations, CR.C., . 1253, section ¢ (2),
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(¢) Schedule V]I, section 2, subsections (2), (3}, (4), (5), (6), (7), (8), (9), and section 3,
subsections (3) and (4), In all of these cases the specified requirements are not
contained in the Pest Control Producrs Regulations, C.R.C., c. 1253, section 9 (2).

(d) Schedule VIIL section 2, subsections (2), (3), (4), (5}, (6), {7, (8), (8.1}, (9), (10},
(12) and (13), as well as section 3, subsections (1), (3) and (4). In all of these cases
the specified requirements are not contained in the Pest Control Products Regulations,
C.RC, ¢, 1253, section 9 (2).

() Schedule XTI, section 3, subsections (2), and (3), as well as section 4, subsections (¢}
and (f). In all of these cases the specified requirements are not contained in the Pest
Centrol Products Regulations, CR.C,, ¢. 1253, section 9 (2).

(f) Schedule XV, section 1, subsections (f), (i} and (j), as well as seetion 2, subsections
{¥) and (1), and section 3, subsections {c), (d), (¢} and (f), section 4, subsections (b},
(¢) and {d), section S, qubsections (a), (k) and (¢), section 6, subsections {a), (b), {c),
(d) and (#). In all of these cases the specified requirements are not conmained in the
Pest Control Products Regulations, C.R.C., c. 1253, section 9 (2).

(g) Schedule XVI, section 1, subsections (f), and section 2, subsection {d). In all of these
cases the specified requirements are not contained in the Pest Control Products
Regulations, C.R.C., ¢. 1253, section 9 (2).

(h) Schedule XVTI, section 1 (d), (f), (i), and (j), as well as sectian 2, subsection (g),
section 3, subsections (c), (&}, (€), (D), () and (h), section S, (2), (b), 2nd (¢). In all of
these cases the specified requirements are not contained in the Pest Control Products
Reguladons, C.R.C., c. 1253, section $ (2). .

(i} Schedule XVIIL, section 1, subsections (b) and (g), section 2 (¢}, section 3, section 5
(b), and section 8. In all of these cases the specified requirements ars not conmined in
the Pest Control Products Regulations, C.R.C., ¢. 1253, section 9 (2).

(i) Schedule XIX, section 1, subsection (g), section 2, subsections (), section 4, (a), (b)
and {c), section 5 (8}, (b) and (c), and section 6. In all of these cases the specified
requirements are nol coniained in the Pest Control Products Regulations, C.R.C., .
1253, section 2 (2.

16, Additionally, the Pest Control Pest Control Product Regulations, CR.C., ¢. 1253, szcrion 9
{1) requires that a derermination be mads as 1o the safety, merit end value of a pest control
product. There is no corresponding requizement in CEPA or its regulations and such a
detérmination conld serve to undermine or interfere with a determination of wxicity.

17. These examples are not intended to provide the exclusive cases in which the PCPA and its
prescribed regulations lack the assessment or notice requiremnents of the Cenadian
Environmental Pretection Act.
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Remsedy

18. The remedy we recommend 1o resolve this sitoation is the establishmen of a Beard of
Review pursuent to Section 333 of CEPA,
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