"‘“""":w“\'v-;—--.—-;_ " 4-.“. ; fart .

08/15/708 17:10 FAX 41E 380 8425

FACSIMILE TRANSHISSION SHEET
:CIPIENT{(S) Mr. Mighze! J. Horgan,
Deputy Minister of the Environment
_ F (819} 953.6897
INDER David Stratas
T 416 B43.6845 » F 416 360.8425
ATE August 15, 2008
UR REFERENCE 045420-0001
UBJECT DuPont -

0. Bew {BE, Suils 2600

0t Sy Sreal

Sauln Towor. Reyal Bank Plara
Tamnie, Jaie

Camada M 24

wwihpenamblghis com

IOEENAN BLAIKIE ooz

Sl iﬂ—“ﬁa‘—é%J (&”’Zf le/og,
| - T A

Heenan Blakie/,, .z -
AY e

FK

REC D - DCU - DOE

A 18 2000

REGU - UCM - MDE

Number of pages, including this cover page: 38

If you dic ot receive allthese pages o hava any probles recaiving,

Message:

Please see attached.

NDTlcé This fax oontains lnlarmation that may

pleass call Frances Dunns 2t 418 360.6338, ext 2163,

be confidential or salicioriclisnt privieged. I you e nol Ihe intnded recipient,

any disdicsare of other use of this fax or the informalion caniainag hersin or stiached herelo may be unlawfil &ad stricly

Ewhlﬁie:d, If your have received this fax i ST,

pleasa notify the sender immedistely and we Wil & what is necessary to rdfiave




AL, Ml t b

08,15706 17:10 FAK 416 160 8425

David Srates
THE B e

F 16 B0oL25

siAm Gy
.0, o 185, 2uits 2000
m'Ea]rm

Bl T, Ryl B Plascs
Toroma, Qrieda

Caneen MBI 2K

wwie Lreenaibiaiia com

August 15,2006

Ms. Anng OToole
DirectoriGeneral,
Pollution Prevention,

En'vi:mm.nenml Stewmdsliip,
Department of the Eqvironment-
351 St. Yoseph Boulevard

Gatinean, Quebes
K1A 0H3 -

Dear Dili'cctar General:

Re: Notice published on June 17, 2006 in the Canada Gazetie, Part
I, regarding s propesal to make an order adding toxic
substances to Schedule 1 to the Canadian Environmental
Protection Act, 1999

And Re: Notice published on June 17, 2006 in the Canada Gazette, Part
1, regarding a proposal t¢ make regulations amending the
Prohibition of Certain Toxic Substances Regulations, 2005
(Four New Fluorotelomer-Based-Substances)

" We actifor E.). du Pont Canads Company (“DuPont”).

Please find enclosed DuPont’s Notice of Objection, filed with you pursuant to s, 332(1)
of the Environmentgl Protection Act, 1999 (the “Act™). In this Notice of Objection,
DuPort formally objects o the above-noted propesals and requests that you establish a
Board of Review under 5. 333 of the Act.

Yours ‘I"ﬂl')’ truly,
Dot At
David Stratas

encl,

HEENAN BLAIKIE Qo2

—— —

Heenan Blaikie |

BY FAX ((819) 953-8098)
und BY COURIER




B A e TS

T T i s s

05715/08 17:10 FaX 418 360 8425 HEENAN ELAIKIE

i — e —

e — —

H.1. du Port Canada Company

The Hon. Rons Ambrose
Minister of the Enviromment
Tes Temesses de la Chaud:&re
10 Wellington St., 28" Floor
(atineaw, Quebec

KIA 0F3
(BY PAX ((819) 953-3457) and BY COUR!ER)

The Hon. Tony Clement

Minister of Health

Brooke Clexton Building, Tunney’ s Pasture
Postal Locator: 0306C

Oftawa, Ontario, Canada

K1A 0K9

BY FAX ((613) 552-1154} and BY COURIER)

Michael J, Horgan (Deputy Minister of the Environment)
‘Les Terrasses de la Chauditre, North Tower,

"27th Floar 10 Wellington Straet
Gatineau, Quebec
‘K1A 0H3

(BY FAX ((819) 953-6897) and BY COURIER)

‘Morris A Rosenberg (Deputy Minister of Health)

" ' 0915B Brooke Claxton Building,

‘Room 15268 Tunney's Pasture
. Ottawa, Ontario
'K1A K9 :
(BY FAX ((61 3) 952-8422) and BY C-DU'RIE-R)
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'NOTICE OF OBJECTION
REQUEST FOR BOARD OF REVIEW

SUBMITTED BY E.J. DU PONT CANADA COMPANY

IN RESPECT OF A NOTICE PUBLISHED ON JUNE 17, 2006
IN THE CANADA GAZETTE, PART |,
REGARDING A PROPOSAL TO MAKE AN ORDER
ADDING TOXIC SUBSTANCES TO SCHEDULE 1
TO THE (CANADIAN ENVIRONMENTAL PROTECTION ACT, 1999

AND

IN RESPECT OF A NOTICE PUBLISHED ON JUNE 17, 2006
IN THE CANADA GAZETTE, PART I,

. REGARDING A PROPOSAL TO MAKE .
REGULATIONS AMENDING THE PROHIBITION OF
CERTAIN TOXIC SUBSTANCES REGULATIONS, 2005
(FOUR NEW FLLUOROTELOMER-BASED SUBSTANCES)

FURSUANT TO

THE CANADIAN ENVIRONMENTAL PROTECTION ACT, 1999,
SECTIONS 332(1) and 333

Submitted: August 15,2006

;
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NOTICE OF OBJECTION

A, The Ministers’ Proposals

1. - The Minister of Enviropment {Canadz) and the Minister of Heslth

(Canads) propese to take two regulatory steps (the “Proposnls..") under the Cama‘iml _

Environmental‘Protection Act, 1999 (the “Act”). They propose:

to have Regulations passed that will prohibit the manufacture, use, sale,
offer for sale and importation of fowr new fluorotelomer-based
‘substances in Canada, two of which (the “New Substences”) E.L du Pont
‘Canada Company (“DuPont™) would like to import into Carada; and

. _'to add the New Substances to the “List of Toxic Substances” in Schedule
1 10 the Act.’ (The references appeer as endnotes to this document.)

B. DuPontobjects

2. - DuPont objects to the Proposals” It does so pursuant to this notice of
objection, submitted under ss. 332(1) of the Act, Section 333 of the Act empowers the
Ministers to “establish a board of review to inquire into the nature and exteat of the
danger posediby the [New Substances] in respect of which the decision is made or the
order, regulation er instrument is proposed.” DuPont states that in these particular
circmnsbunce.;, the Ministers must establish a Board of Review.

L
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C.  Sununery ;mmmmts'

3. DuPont siates that there is no sound or rational scientific basis for
behewng that the New Substances are umsafe or harmini-to the e:mrnnmcnt or health.
; In fact, many Hluorotelomer-hased substances, similar to the New Substances, are

_ : already used anii applied to finished goad; imported into Canada without amy restriction
|| and, in particular, withou; apy restriciion under the Act. They are commonly used, for
b example, as water and grease repellents for materials such as paper, fabric, leather and
carpets. In the shsence of evidence demonstrating that the New Substances pose &
specific danger and a a danger justfying pmlubtt‘lon, there i is no remunzl basis for smglmg

[T

them out for cdmplete prohibition.

4, 'Where there is no evidence of impairment of the environment or health,

it is in the public jmerest thet Canadians heve the bemefit of new products and
tn:huc:lﬁﬁex. The New Substances are new products that will benefit Canadians: they
will bave many practical applications that will enhance Cansdiaps’ well-being, The
New Substances and the other new substances that are the subject of the Proposals can
be applied to make stain and watcr repellents for materials such as paper, ﬁaﬁric, leather
end carpets, a8 well as stone and tile. They cen also be used in leveiling agents (to
provide en ewven surface) in coatings. It is also experted that their jmportation,
manufacture #nd use will sustain and create employment for Canadjan workers, :
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5. For the reasons developed in more dstail below and in endnotes to this
notice of objd:cﬁm. DuPont states that the Proposals are not scientifically rational: they

are based on speculations that do not have a basis in science or sound evidence, These

speculetions have sprung from a process that has been fondamentally unfair and

arbitrary, a process that has disregarded proper scicntific inquiry and analysis. Given
the sigrificasit interests at stake for Canadians and for DuPont, & vary high level of
procedural fAimess is required — but it was not provided. Thercfore, it is necessary for
the Ministers to establish a Board of Review to inguire into the nature and extent of the
denger, if any, posad by the New Substances,

e sl g,
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D. The Ministers’ position

6. The Ministars sey that they ars prompted to make the Proposals because
of theit concerns about the presence of perflucrocarboxylie acids (“PFCAs™) in the-
environment. ‘Trace amounts of PFCAs, for cxampls, have been found in Arctic
animals, The Ministers say that PFCAs are long-chained perfluorocarbon chemicals
that are cither found in trace amounts in the fluoroiglomer-based substances, or atisc as
a result of degiedation of fluarotelomer-besed substances. The Ministers acknowledge
tha there are significant “uncertaintics™ in the analyses upon which the Proposals are
based. Nevettheless, out of all of the fiuorotelomer-based substamces of similar
chemical composition, they have singled out the New Substances for regulatory action,
Turther, they .propose the most eXtreme of steps — prohibition — to address their
concerns rether than other available regulatory mechanisms, such as the imposition of
conditions and the use of the Significant New Activity provisions under the Act,

E.  The reguirements of the Act and the precautionary approach

7. - Under the Act, the Ministers ar¢ entitled to rely upon a precautionary
appreach in protecting the environment and health. But a precautionary spproach is not
a licence to take exireme and unjustified measures such as prohibiting a substance on
the basis nf'p::aselcss theory or speculations unsupported by' evidence or science. In fact,
by requiring scientific assessments and by confemplating the use of a Board of Review
to examine the scientific validity behind proposals, the Act demeands that a scientific
approach — an approach founded on sound evidence, objective assessment end fair
procedures ~_Ezmlst underpin all proposals made by the Ministers under the Act.

F. The Officlal Policy

8. . The Canadian Government has enacted an official policy for making
decisions uider the precautionsry approach. This palioy (the “Official Pelicy”),

. -‘\i

[ Emengs peprns
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entitled, “A Framework for the Application of Precaution in Science-based Decision
Mikinig About Risk” (2003), requires that:
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a'soundandmdiblcuse”mustbeproﬁd:dtoshowrhat“atisknf

sermus or mevemblehann exists™;

:chance must be made on a “body of scieptific information ... that can
sstablish reasomable evidence of a theory's validity, inciuding its

uncartaintics”;

“gound scicntific evidence” be present and an emphasis be placed on
“socuring high quality scientific evidence” as such evidence is “a
fundamental prerequisite to applying the precautionary approach”;

scientific data “be evaluated through 8 sound, credible, trangparent and

inclusive mechanism™ leading to a conclusion that “expresses the
pnssﬂ:ﬂlty of occurrence of harm (jncluding the exteni of possible
| damage, persistency, reversibility and delayed effect)™;

smenhﬁc advice be “drawn from a variety of sources and experts and
ghould reflect the full diversity of scientific interpretations consistent

; with the evidence available”;

. scientific advisors “should give weight to peer-reviewed science and aim

at smmd and reasonable evidence on which t0 base lhei.r judgments™;

. Upger review” be considered in order to “sssess the soundness of the

scientific evidemce and its icherent credibility within the scientific

| community”;

proposals “be proporiional o tbe potentiel severity of the risk being

. addressed and to society's chosen level of protection™; .

T TR A A
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8.

. proposals be “non-discriminatory and consisteat with measures taken in
dimilar circumstances”, with ugimilar situatiops ... not be treated
iubstantially differently”; and

where there are different measures aveilable, the “least trade-restrictive
'measure should be applied” _ prohibition should be a last resort.

G. -The need for a Board of Review

(1) Failure to follow the approaches required by the Act and the Officlal
Polley

9. . The Proposals and the process followsd to date by the Ministers
contravene the scientific approach required by the Act (see paragraph 7, above) and the
‘Cgnadian Government’s cwn Official Policy:

. the Proposals are not supported by a scientific approach based on a
“sound and credible case” with “sound evidence”, but rather have been
prompted by a speculative, theoretical, larpely circumstantial,
unscientific nppoach;s

s therehasbeena grossly insufficient emphasis on “securing high quality

scientific evidence™:*

e ' “g varicty of sources and experts” reflecting “the full divemsity of
' scientific intetpretations consistent with the eviderice available™ have not
. been drawn upen or ﬁmpcrly cansidered; rather, one-gided approaches
have been adopted, with hard data and anaiyses canflicting with the

" Ministers’ hypotheses ignored:®

o e




oY e ey S s SN e
iy

08/15/08 17:11 FAX 4118 4 - 3
380 8425 HEENAN BLAIKIE e R
5 v " ks 4
i
, -

|? : 1 = & . L1

f «  fthere bas been mo fesort to external, scientific “peer review” to “nssess

i the soundness of the scientific e\ndmee and its inherent credibility

| : within the scientific community”;*

E -

! s thers has been no evaluation “through & sound, credible, transparent and

|§ - inclusive mechanism™;’ '

|| 5 a the Proposals are digcriminatory and, by prohibiting the New Substences

K sal

|"-;' woutright, are inconsistent with the fact that identical substances on treated

| aticles and similar e:usmg substances ave cumplctely unresiricted;’ and -

g H 'thr: Proposels are not proportional to the potential scverity of the risk as

*" _disclosed by sound scientific evidence — the Ministers have defaulted to

|| Ipmhibitiun, rather than lesser forms of restriction, or, 2= in the case of

i ' gimmitar substances, no restriction ar all?

j |

|.§ {2) There has been procedural unfairness thut has undermined the legitimacy .

|- i and scientific validity of the Proposals

; :

i & el i

|‘§‘ 10, The Act requires that the Ministers follow a rigotous, impartial, open-

| minded and fair scientific process in order to assess whether regulatory action under the

|J Act is required and, if 5o, what type of regulatory action should be taken, Instead, the

|'f : ~ Ministers have followed an unscientific, result-oriented, close-minded process, a

|1 : process that has prevented all available mennﬁc information from being ctmsidcred

if Particulsr deficicncies with the process include the follnmng

3 : |

|% e the Ministers did not set deadlines and timetables, nor did they specify

.| . the relevant steps and methodologies in the process, nor did they disclose

|é . on a timely basis, if ot all, the baskground documents and information

i . that they were telying upon — with the effect that DuPont could not

|j * provide relevant information 10 assist in the scientific determinations;*?

|
|
I
|
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the Ministers® staff repeatedly made it clear to DuPent that the Risk

Agsessment could only contain information used by the Ministers in
yeaching their devision to impose the interim prohibition on July 17,

2004; as a result, the Minisiers 'disreghrded all of the later studies, work,
kvidence and information supplied by DuPont and repeatedly made it
;:luar that the Risk Assessment, which ultimately formed the basis for the
él’ruposals,- was unalterehle cven in the face of further studies that

iconflicted with it;'"

:once the Ministers made their temporary order prohibiting the New
Substances under ss. 84(1) of the Act, from that time forward the
‘Ministers were focussed an assembling evidence to support that
preliminary assessment, mot to assess in a rigorous, impartial, open-
minded and fair manner whether that preliminary assessment was correct
and whether further proposals, if any, should be mede; "

; the Ministers set up a public consultation process in early 2006;

- however, the rules for the consultation process were not determined or
disciosed in advence but rather were made up as the process went along,

" with the result that DuPont could not put forward all available and
relevant ifformation and, 2s a result, the Ministers did not receive it;'

the Mimisters found it nccessary to release an updated Risk Assessment
" in Jume, Z006 but did not consider the detailed comments of DuPont and

. others on the draft of it

fioe Ministezs promiscd to meet with DuPont to recgive information from
DuPont conceming the updated Risk Assessment before it was made

: available to the publie; but, in an act demonstrating pre-judgment and

. close-mindedness and breaking the promise made, the Ministers posted
. the updated Risk Assessment on Environment Canada's website just

days before the meeting;'® further, the Ministers mads the Praposals and
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pubhahad them in the Canada Gazette before the meeting they prom:.sed
took place; and
tﬁe Ministers repeatedly rejected requests that there be an independent
and impartial peer review of the science underlying the Risk Assessment
' gnd updated Risk Agsessment, again demonstrating that the Ministers’
approach, particularly in 2005-2006, was a result-oriented rush to
: j-udgmcn‘l without regard to all of the evidence, ruther than a rigorous,
impartial, open-minded and fair scicatific process.

3 Tﬁe Prnpasds are based ox unproven assunq:ﬂaus, not a “sound tmd
credible case™ ,

11 Ths Proposals are based on unfounded ass'\mxphuns, not a “sound and
credible case”, that the New Substances:

e  .arc somehaw different from axisﬁng similer, unregulated substanices —
‘however, they are not;'”

& :contain trace amounts of PFCAs — however, DuPont has élev:lapad
‘technolegies to essentinlly eliminate PFCAs and direct precursors and
-has programs to reduce significantly unreacted starting. materisls or
' indirect precursors;’’ .

®  degrade inmo PFCAs - however, the Minigter has not produced studies,
grounded in science, that degtonstrate such degradation;'®

- will transport into the environment ar PFCAs, produced as a rmmlthcf
' degradation of the New Substances themselves, will transport into the
Arctic environment - however, the Minister has not produced studies,

" consistent with the science, that demonstrate such transport;’ and

are harmful to the envirenment or health — however, the Minister has not
' produced studiss, consistemt with the acience or consistent with the
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approa::h taken by other regulators such as the U.S. Environmental

Protection Agency, that demonstrate harm.”

The Miisters also have assumed that DuPount will do nothing to prevent the migration
of the New Substances into the environment. DuPont is & responsible corporate citizen
that cunstantly studies {he products {t manofacturcs end shares its findings with

regulnlms, stakeholders and the scientific community.

- (4 -Thefundamentaiproblem o

12. The fundsmentsl problam, a5 shown by the foregoing, is that the pmccss
to date apd the evaluations made to date have not established the nature and extent of
any denger posed by the New Substances to any level of scientific acceptability or
legitimacy, 'W:I.lh any acceptable level of transparency of faimess. In the various Risk
Assessments, the Ministers ignore profound and acknowledged uncertainties in the
hypotheses, data, analytical msthods, wlleged transport phenomena and supposed
degradation associated with the’ New Substances, uucertainties that the Mimisters
themselves acknowledge. Yet the Ministers have defanlted to the most drastic measure
pusmhlc ~ prohibition — while they have taken an entirely diffexent nsk mamagement

approach for other similar fluorotelomer-based products. As a result, the Proposals are

currently unwmra:ﬂed and unsustamabic in palu:y or in law. A Board of Review is

necessary.

. The Bourd f Review must be establisked

13, " 1o these circumstancas, a Board of Review must be esteblished, As set
out in pamgraph 7, above, the Act requires that a scientific approach, founded on sound
gvidence, objective assessment and fair procedures, be followed. The Official Policy

DuPorit and all Canadians an expectation that certein procedures and standards

gives
hereto, the Proposals

will be followed. As stated in paragraph 9 above and the endnotes

= e
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and the ];:rlncess followed tn date by the Ministers contravene the scientific approach

required by the /et and the Canadian Government’s own Official Policy.

Further, as is set out above, tharc is a fundamental disagl'esrnmt
congerning whether the New Substances posc 2 danger to suck an extent that they roust
be pm;hibited or, in light of their similarity to substances that are demonstrably safe and
st are commonly used and applied on ofher anticles, whether they should even be
rogilsted at all. As explained in paragraphs 9 and 11 sbove and the endnotes hereto, the
scientific basis for the Proposals is inadequate to support the Proposals and the

scientific procedures followed to date are coptrary to what 18 required under the Official
for Cenadians the consequences

14

Palicy. As c?plained in paragraphs 3 and 4 above,
associated with the Proposals and their implementation ar¢ significant. The Official
Policy itself effectively calls for a Board of Review to be established in circumstances
such as this: it requires that scientific data “be evaluated timough 2 sound, credible,
transparent and inclusive mechanism” and, for the reasons, set out above and in the
endnotes, t0 daia such a mechanism has not been present.

15. " Any delay caused hy the est&blislﬁ:nt_ of a Board of Review and its
hearing will not result in any threat to health or the euvironment. The New Substances
are cmﬁnﬂj': prohibited as a result of an ordsr under ss. 84(1) of the Act and the
prohibition continues in force as & result of the publication of the Proposalz and

55, 84(4) of the Act.

1  Relief ,!:-'ungkt

16. . Therefore, for the reasons sct cut in this notice, DuPont hereby files this
notice of ohjection under ss. 332(1) of the Act to the Proposals and requests that the
Minigtars esteblish a Board of Review under 5. 333 of the Act,

17. " Given'the importance of the Board of Review and given the need for
Janmness, h'al‘:!Sp
to DuPont, DuPont requests that the Miristers:

arency and accuracy in this matier that is important to all Canadizns and
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if they are not convinced that a Board of Review should be established,

a
provide a response to this notice of cbjection so that DuPort may offer
submisgions in reply;

» if they determiine (after full submissions from DyPont) that  Board of

Review should not be established, provide full reasons, responsive to the

issues raised in this notice of objection;
. 5f they decide to establish a Board of Review,

o take extreme cere to ensure that the members of the Board of
Review are scicatifically qualified in the relevant issues, and are
completely independent and impartial with no ties whatsoever,
pest or present, with the Ministers and their Departments;

o make full disclosure wel] in advance of the start of the Board of

 Review's proceedings of the studies, analyses, literature, data,

assessments, observations and other Televant material (the
“materials™) relied upon by the Ministers; and

o enstire that the hearings of the Board of Review take p;l'a.cc when
relevant witnesses and counsel are available and only afier all
parties have reviewed the materials and have had en opportunity
to assemble, in response, any relevant materials, witnesses and

submissions.

—_—
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Al of which is respectiully submitted, this 159 day of August, 2006

”.ﬂ A m ' “ﬂﬂ.n\-[uﬂdl H. Cl""f'"f Vf”*m

David Stratas Rosalind H. Cooper

Heemn Blmkle LLP Fasken Martinesu DuMoutin LLP
26" floor 4200 TD Bank Tower,

200 Bay St. Toronto Dominion Centre

South Tower, Royal Bank Plaza PO Box 20

Toronto, Opterio MSJ 234 Toronto, Ontarle MSK. ING
Phone: (416) 643-6846 ‘Phone: (416) 865-5127

~~Fafr(16y360-8425 - : Fax: (416) 364-7813
Email: dstratas@heenan ca Email: reooper@itor. fasken.com

Counsel for E!1. du Pont Canada Company

Address of theé Objector:
7070 Mississanga Road
Mississsuga, Omtario LSN SM8

Phone: (905) $21-5625
Fax: (905) 821-5596
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ENDNOTES

Reference 1:

On June 17, 2006, the Ministers published two notices which appeared in the Canada
Guazette, Part 1; regarding a proposal to make an Order Adding Toxic Substances to
Schedule 1 to the Act and to make Regulations Amending the Prohibition of Certain
Toxic Substances Regulations, 2003 (Four New Fluoroielomer-based Sub.r!ances)r. The
Regulations will prokibit the manufecture, use, sale, offer for sale and importation of
the New Substances and the Order will add the New Substances to Schedule 1 of the
Act, thereby dssignating themn as “toxic” under the Act. :

Reference 2:

DuPont is well known as a goed environmental citizen, Among other things, DuPont
hes headed the global list of “Top Green Companies” based on total reduction of

greenhouse pases. 5

Former Prime Minister Mulreney stated in bis public speech on April 20, 2006 in which
he accepted his award as the “greenest Prime Minister in history™; “DuPont responded
to the challenge” posed by ozome-depleting substances by “creating innovative
technologies™ that have made DuPont “a world leader in environmental regponsibility”.

In addition, DuPont has been at the forefront of many groundbreaking environmental
initiatives. . Good examples include its leading efforts fo produce envirommentally
aftractive alternative fuels and products using biology and jis memorandum of
understanding with the Canadian government in 2003 to reduce greenhouse gas
emissions — the first for the ehemical sector. , o

DuPont focuses on “sustairable growth” by reducing its environmental impact,
stewarding its products throughout their life cycle and engaging its stakeholders through
social responsibility, cormmunity owireech and corporate philanthropy,

Reference 3{i

The original risk assessment documment concerning the New Substances (“Risk
Assessment”) that was prepared by the Ministers presents as conclusions ¢ number of
hypotheses and speculations that are unsupported by evidence and science. There are

many examples of this.
One axamplé is that the Risk Assessment concludes that pelymer backbone degradation

occwrs with the New Substances. There s no data o support this conclusion. That
conclusion is then vsed as a foundarion for the principal hypothesis or speculation that
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ased polymess is the sowce of PFCAs in the
environment. 'That conclusion is completely contrary to recently conducted soil

biodegradation studies on like fluorotelomer-based polymeric materigls that show no
indinifaon of degradation of the polymer backbone after tv_-'alvt manths, w}qch ;reatly
exceeds the timeframe of one hundred twenty days requ::d und_er Organization for
Feonomic Co«Cooperation and Development (OECD) internstional standerds for

degradation tests of this nature.
Another example af hypothesss and speculstions presented as conclusions that are

" unsupported by evidence and/or science is found in the Regulatory Impact Statement,

The Regulatory Impect Statement is said to be the hasis for the Proposals. The
concerns identified in the Regulatory Impact Statement relate only to PFCAs and their
precursors, There has been no scientific evidence .confirming degradation of the
fluorotelomer polymer backbane ta PFCAs, or any adverse hurnan health effects known
to be artributed to fluorotelomer intermediates or any fluorotelomer-basad polymers.
Notwithstanding the lack of evidence regarding degradation of the New Substances to
PFCAs, Health Canada presumes this to be the case and relies on it as the basis for its
conclusions régarding the nature and extent of the danger posed by the New Substances.

A properly cdanstituted Board of Review under the Act wonld examine the science and
the evidence and would examine the matter free of hypotheses and speculations.

Reference 4:

. The Risk Assessment fails to consider or disclose sjgnificant work and studies

conducted and provided by DuPont and other published sciemtific studies. The Risk
Assessment presents an inaccurate view of the existing state of the science on
fluorotelomer-based products by failing te include certain data and information,

In the References below, a number of examples of this are provided.

One example concemns the sail biodegradation studies referred to in Reference 3, They
were discussed in- a public technical meeting of the Society of Environmental
Toxicelegy and Chemistry in November, 2005 in Bailtimorc in the presence of many
Canadian scientists including at least one from Environment Canada. This important
information wes never considered or incorporated into the various Risk Asgessments.

The seil bioécgradaﬁon studies were also presented, in updated form, fo the Ministers’
officials when they visited DuPont on June 6, 2006.

In fact, the Ministers* staff has made it quite clesr to DuPont, without explanation, that
the Risk Assessment contains only information used by the Ministers’ staff and not all
of the studies, work, evidence and information thet DuPont supplied or that was
otherwise available in the public domain.

= ——— —
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In additior, the Ministers do not properly charnctez?ze scientific uncertuinties and 1
do not suppert the conclusions they have reached with sound cvidence. On the basis of
the foregoing, the Risk Assessment has not accurately assessed of presented the nature
and extent of the danger, if any, posed by the New Substances.

Unfortunately, émrwcver, the Risk Assessment is the very foundation of the Proposals.

The Act does not conterplate such & one-sided, result-oriented, unscientific basis for
regulatory actién. .

A properly constituted Board of Review under the Act would examine al} evailable
work, studies and literature, theveby evaluating the nature and extent of the danger, if
any, posed by the New Substances.

Reference 5:'-

The Risk Ass#sment dismisses and discounts certain data in peer-reviewed journals or
data that was ideveloped under accepted international protocols. It dogs so where the
data is not supportive of the hypotheses and speculations in the Risk Assessment.

There are many examples of this. For example, the Ministers had access to & study
concerping fhe levels of PFOA in human blood. They referred only to the early
portions that supported the result they weated to reach, but completely ignored, without
explanaticn, ater evidence in that same study that sugpested that PFOA levels in human
blood were actually remaining the same or decreasing. There are other examples of
one-sided, result-criented analysis, discussed below,

In order to be complete and in arder to demonstrate that all data has been properly and
thoroughly considered, the Risk Assessment should include all data, set out a
scientifically-based position conceming it and explain the rationsie for the position.
The Risk Assessment docs not do this. Instead, it is selective in iis uge of data in the
journals and 'publications reviewed and the bases for the selections end rejections are
not explained. This results in an inaceurate and inappropriate representation of the state
of the science and creates a deficient and unreliable Risk Assessment. As a result, the
Risk Assessment uses incomplete dzta and reaches an unfounded conclusion on the
toxicity of PFOA. This is then used as the basis for determiring the toxicity of higher-
chained PFCAs. This is fanity scientific reasoning and also undenmnines the conclusions:
reached on both PFOA and PFCAs. :

. In the coumse of reaching its conclusions in the Risk Assessment, assumptions’

conceming the {oxicity of PFOA were made, Thesc assumptions were adopted by the

New Substznces Assessment & Contral Bureau of Health Canada rather than the .

division of Health Canada that is responsible for and engaged in the health assessment
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of PFOA, namely the Existing Substances Division of Health Canada. That division
has been looking at this issue for some time and has not completed its assessment.
Therefore, these assumptions adopted in the Risk Assessment about PFOA
premature. :

A properly constituted Board of Review that conducts itself appropriately would be
balanced and fair, with its findings made as a result of the discernment and impartial
and independent application of scientific criteria with a view to determining the nature
and extent of the danger, if any, posed by the New Substances.

" Reference 6:
In light of the serious deficiencies in the scientific analysis, the unproven assumptions,
hypotheses and the baseless speculations associated with the various Risk Assessments
and other views adopted by the Ministers (discussed infra, throughout this document),
DuPont repeatedly requested that a formal scientific peer review be conducted of the

data, the risk assessments and the science. This request is consistent with the scientific
approach required under the Act.

DuPont suggested that this peer review be organized and managed by a third party

- separate from the government officials that prepared the Risk Assessment, utilizing
qualified independent experts with no conflict of interest who have ability in a number
of standard disciplines, such as chemistry, eco-toxicology, human toxicology, exposure
and environmenta] fate.- DuPont proposed that it be a highly transparent, open and
public in-depth assessment of the assumptions, calculations, methodology, alternate
interpretations and conclusions of the assessment, in light of all the available data.
Health Canada uses such a process: its Existing Substances Program uses a peer review
process similar to the one suggested by DuPont, often involving Toxicology Excellence
for Risk Assessment, an independent, non-profit organization interested in assuring
quality risk assessments. '

However, the Ministers have repeatedly rejected DuPont’s requests for a peer review
without explanation.

Given the consequences of prohibiting the New Substances, such a scientific peer
review is required and if not conducted, full reasons and scientific’ explanations are
owed.

The Ministers have verbally explained that a request by them for comments in
November, 2005 from a broad group of interested parties, including non-scientists, was
a “peer review”. The Ministers regard this as a peer review regardless of whether or not
such interested parties have the scientific qualifications to make meaningful comments, -

020
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The Ministers’ approach on this does not follew the conventionally accepted definition
of peer review employed as & maticr of course in scientific work.

In Janvary, 2006, DuPont pravided scientific commentfs in response to fhe Rigk
Assessment and submitted those comments directly to the Ministers. The Ministers did
not properly consider those comments, again sclectively incorporeting onty the
comments that supported the conclusions they wished to reach.

The Ministers set up a public consultation process o sclicit comments in February,
2006. Bui the pules appearcd to be made up as the Ministers went along, The intent of
this process wis to provide “window dressing” so that the Ministers counld give the
appearance of having conducted a consultation, when they had no intent of actually
being swayed by any of the comments provided.

In the updated: Risk Assessment, released by the Ministers in June, 2006, the Ministers
selectively ingorporated or ignored comments in order to support their pre-ordained

" copclusions, - ‘

All of the fdregoing is comsistent with the ope-sided, resuit-oricmted, unscientific
approach described in Refersnce §, an approach that is contrary to the rigorous and fair
scientific approach contemplated by the AcL :

Given the significant interests at stake for Canadians and for DuPont, a very high level
of procedural: faimess is required, - The Act requires genuine scieptific assessment, not
supposition, circumstantis] evidence, and unproven hypotheses. The various Risk
Assessipents ‘are filled with supposition, circumstantial evidence, and unproven
hypotheses, niot genuine scientific assessment. The failure to submit them to serutiny
by peer veview is & breach of procedural fajrness and contrary to the Act’s requirement
of gemuine scientific assessment. -

A properly constituted Board of Review under the Act would examine all available
work and data from scientific experts, including the peer review work and data
assembled and submitted by DuPont, but ignered to date.

Reference 7;

Transparcncﬁf is lacking. The procedural failures described in paragraph 10 of the
Netice of Ojection and the endnotes in that paragraph (References 10-15) have caused
considerablellack of transparency in the process.

There are some other specific examples of lack of transparency.

See examples throughout this document, ¢.g., Reference 5,

4]
i



The Risk Assessment uses PFOA as a surrogaie for the higher chained FFCAs, with a
determination oh toxicity being stated on that basis, However, as mentioned ebove, the
defimtive Canstlian health assessment on PFOA which is being conducted by e
Existing Substances Division of Hegith Canads is not yet complete or even rele_:ased ina
draft form and’ there have been no transparent copsultatiops. This is 2 significant
shoricoming in the Risk Assessment which undermines its overall credibility and
reliability. E

Secondly, the Risk Assessment omits important technical refercnees, without
explanation orjustification. This generates & lack of comfidence in any conclusions
reached and eliminates the ability to essess and confirm such references, thereby
rendering the Risk Assessment deficient. con

DuPont repeats its comments made above and throughout this document: because of the
significant interests at stake for Canadijans and for DuPont, a very high level of
procedural fairness' is required. The Act requircs genuine scientific assessment,
supposition and unscrutinized hypotheses. _

A properly constituted Board of Review under the Act would add needed transparency
to the assessment, based on science and sound evidence, of the New Substances.

Reference 8: :

Sec comments in paragraph 3 of the notice of chjection, It is irrational, diseriminatory
and contrary to the Official Policy and the environmental palicy expressed in the Aci to
single out the New Sobstances for prohibition when they are so similer to substances on
finished articles and to existing substances, neither of which are restricted in any way.
For example, if the Proposals bscome law, DuPont cennot import the stightest amount
of the New Substances by themselves into Canada, but -anyone can import treated
articles, such as textiles, apparel and leather goods, that have the New Substances
applied to them outside of the country. In one case, total prohibftion; in mnother case,
* uprestricted liberty.

A Board of Rewew is necessary in order to ensure that there is fairness of treatment,
scientific ratibnality and policy rationality concerning the New Substances.

Réference 9

There are other more appropriate mechanisms for controlling the New Substances until
additional stadies are completed, a more comprehensive and inclusive assessment takes
place and allisimilar chemical substances can be regulated in the same manner.
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.| Specificelly, in‘licu of the Order and Regulatlons contemplsted by the Proposals,
E Prvironment Canada could use ss. 84(3) of the Act to issuc a condition on ?ht
I impartetion, mamfacture and nse of the New Substances. For example, the condition
i could specify the conteni of residuals in fluorotelomer-based substances, require that
‘ notifying companies inform their North American customers of thig requirement, and
| ;5 that notifying companies commit to a program of residuals reduction 10 co.mmen:sur_zte
|'-' levels in any other new or existing substances of the same or substantially similar
fluorctelomer chemistry that they manufacture or import in Canade.

K Alternatively, Environment Canada could use the provisions of the Act (ss. 85(1) that
relate to Significant New Activity (“SNAc™) to control the New Substances. This

: would permit §pecifying the limited acceptable uses, as well as incorporating the New

i -Substances- into—the- proposed..voluntary .plan for residual’ reduction that has been. .
‘ proposed for existing subsiances, . s

| _ - Either of these options would acrually be more effective than the prohibitions curreptly
; proposd. |

| : If the Proposils are implemented, mapufactured articles will be exempted from the
E amendments to the Prokibition of Certain Toxic Substances Regulations. As & result,
B any fluorotelomer-besed substances thet are not an the Domestic Substances List under
- the Act (i.e., the New Substances or substances similar to them) will be encouraged to
E enter freely into Canadn om finished goods such es clothing, The Proposals will not
¥ necessarily Kmit in Canada the amount of the New Substances or substances similar o
‘ them, but will: prevent their entry from being known to the government.

‘ On the other hand, the application of conditions or SNAc's would have the effect of
‘ lussening the incentive to import finished goods, imposing management provisions that
| ; are commensurate with the real environmental risk (if any), maintaining the visibility of
. the coptrol program, keeping the government aware of new substances entering Capada, .
E and providing a mechanism to leverage the reduction of residvals across the
5 ‘  fluorotelomer industry while minimizing the disruption of Cacadian induatry.

| : The use of SNAc’s to regulate this situstion would aiso align with the treatment recently
| given by Environment Canada 10 a perfluoroalkyl polymer (SNAc Noties 14276, dated
‘ : July 22, 2006). .

s Finally, the use of conditions or SNA¢’s to reguiate this situation, if properly designed, ¢l
' : could result in a common regulatory approach for both the New Substances and existing E‘

E fluorote]omer-based substances. 4
g . ' .
|f : A properly constituted Board of Review under the Act would identity the nature and the ?
I\ extent of the danger, if any, pesed by the New Substances, based on sciepce and sound ;1
3 evidence. Once that is done, measures that are necessary to dsal with the nature and the ‘%
‘i extent of the danger, if any, posed by the New Substances, such as the imposition of 1
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conditions, can‘be carsfully designed so that they are proportionate and go no further
thap necessary, _

Reference 10:

After the Minister filed the temporary prohibition of the New Substances, DuPont asked
the Ministers 10 agree ta a timetable of experimentation and decision-making s¢ DuPont
could assess what types of experiments to conduct in order to demonsirate to the
Ministers that there was no regulatory concern. This demonstration mey well have
ghown that regulation through imposition of conditions or through use of the SNA¢
provisions in the Act, not absoluts prohibition, would be appropriaie. :

The Ministers refused 10 Bgree to any timetable or to give DuPent any guidance on’
experimeniation. They refosed this even when DuPont asked the Ministers directly for
& timetable and guidance in order to develop and execute the best poesible technical

submission.

Reference 11

" See Reference 4.

Reference 12;1:

DuPant and the Ministers met in the 2002-2004 period to discuss the chemistry, the
hypotheses and their merits, the options, the remedies, testing results, testing that was
planned, societal benefits, sourees of PFCAs in the environment and telomers’ role - all
of which fel} bn deaf cars and closed eyes, with no receptivity to eny argument or logic.

In Septembet, 2004, DuPont organized an international meeting, the “Workshop on the
Environmental Fate of Fluorotelomer-Based Polymers”, in Toronto. Global experts in
the ficld, mcpresentatives of the U.S. Environmenta] Protection Agency and
mprasentauves of the Ministers aftended, along with others representing &ll points of
view. The meeting brought to light the overwhelming uncertaintics in the Ministers®
hypotheses, analytical methods and analytical data but the Ministers did not properly

gonsider these,

DuPont ﬁrs: saw the Risk Asgessment in draft forrn.  DuPont objccted to the
conclusions in the Risk Assessment because of the presence of significant speculation,
acknowledged uncertainties, and unproven hypotheses. The Ministers declined to make
any changes to the conclusions, repeatedly making it clear to DuPont that the Risk
Assessment could only contsin information gensrated and used by the Ministers in
teaching their decision to imposs the interim prohibition on July 17, 2004,




ST T 7 S R PR e ;
T . P 2= 77
Yot e e T Bl

i

R T

¥rarn.y i

T . \_..,'v - -

2 e o i e

e

08/15/08 17:13 FAX 418 380 8423 HEENAN BLAIKIE 17 i
_Bozs {

-1¥-

DuPont offered and provided later studies, work, evidence, information, suggested
rewrites and data to support changes to the Risk Assessment that it felt were eritical and
scientifically justifisd. The Ministers disregarded all of this and repeatedly made it
clear that the Risk Assessment, which ultimately formed the basis for the Proposals,
was unalterable even in the face of further studies that conflicted with it. In short, the
Ministers’ officials wanted to maintain the justification for the interim prohibition
megsure that the Ministers had already taken, rather than engage in the rigorous,
impertial and fafr asscssment required by the Act.

Several meetings, both public and private, were held in 2005 to provide science updates.
The Ministers, iwhose staffs were present at these meetings, rafused to truly listen or

—budge. from .their well-entrenched position. At these mestings several matisrs were
discussed including consumer article safety, worker health, blood levels and trends,
sources, fate, and transport (“SFT”) of PFCAs, pharmacokinetic studies, degradation
resuits and programs. Among other things, thers were two significant. public seientific
mectings wheme many of these topics were discussed: Fluoros In Toromto (August,
2005) and a conference organized by the Society for Environmental Toxicalogy and
Chemistry in Baltimore (November, 2003), both well before the Proposals were made.
Many of the smdies presented at these meetings have now appeared. in peer reviewed
journals. Much of the information presenicd zt these meetings comtradicied the
conclusions in the Risk Assessment. Yet the Ministers did not properly consider this
information apd science: they ignored it unless it fit their pre-conceived and speculative
conclusions. -

In Augost 2005, DuPont provided further updates on verious matters including the SFT
of PFCAs, degradation of fluoratelomer-based polymers, models for understanding the
impacts of bivdegradation of DuPont’s fluorotslomer-based products in North America,
the effects of exposure to PFOA from paper articles treated with DuPont’s
fluorotelamer-based products, and the pharmacokinetice. of DuPort’s primary raw
material for making fluoroielomer-besed products,

DuPent also presented to the Ministers its comprehensive telomers strategy along with
the results frem DuFont™s pilot plant, confirming the effectiveness of DuPont’s new
telomer impurity reduction technolegy. Again, the Ministers did not consider this
information, as they were interested only in the regulatory result, scientificelly-unsound
and speculative as it was, that they wished ta reach. -

By the time the Risk Asscsgment finally was published in November, 2005, & ¢l
comsiderable amount of new information had been received by the Ministers that refuted - 4
many of ths findings set out in the Risk Assessipent. This prompted the Ministers to '
insert a “conmtext discussion™ into the Risk Assessment, acknowledging uncertainties, i
' therehy challenging many of the conclusions made elsewhere in the Risk Assessment. {
But the ¢onclusions ip the Risk Assessment, speculative, theoretical, unscieptific, rssult- E
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oriented end selfjustifying as they were, remained end formed the basis for the

Proposals.

Curiously, when the updated Risk Assessment wes published. in Tuns, 2006, the
“context discubzion” was. dropped, eliminating any discussion of “uncertainty”, and
tendering it thoroughly speculative, theoretical, unscientific, result-crizented and self-
justifying. The Ministers maintained the same flaws and baseless assumptions that they
adopted earlier and added some new mistakes and misrepresentations of data.

' See also Reference 6, conceming the Ministers® failure to expose the various Risk

Assessments and their hypotheses, speculations, analyses and theories to pesT review.

Reference 13:

One example of this is that the updated list of relevant scientific references and the

comments from reviewers of the Risk Assessment were supposed to be available before
. the consultation meeting but were not made available until well after. As one of the

Minister’s sextior officers put 1, this was necessary in order to “ensure the consultations
- are informed by a current view of the science”. The failure to do this seriously reducs

the usefulness end validity of the consultation mesting. -

Reference 14

The updated Risk Assessment selectsd only the portions of new informetion provided to -

the Ministersithat supported their pre-ordained conclusions. (See Reference S, sbave,)
Simply put, important scientific information contrary to the conclusions reached was
ignored. )

In addition, the Ministers had promised 1o circulate the reviewers’ comments on the

Risk Assessment and the Ministers® response to the comments. This was not done until’

days before the Proposals were published.

Reference 15;

This is compietely different from what the Ministers did in the case of the Risk
Assessment. That Risk Assessment was issued a year after the Ministers had imposed &
temporary prohibition. In this case, the Ministers could not wait for & few days to keep
their promise and mest with DuPont before releasing the updated Risk Assessment.
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Reference 16:

There are numerous other existing fluorotelomer-based products that are substantially
the same as the New Substances, both from a chemical perspective and from
environmentsl dnd health standpoint. It is inconsistent for Environmeni Ceneda 1o
prohibit the New Substances and Jist them as “toxic”, while taking an entirely different
risk management and regulatory approach for other similar fluorotelomer-based
products, This: inconsistent approech calls into question the concems expressed by
Environment Cansda sbout the New Substances, The Proposals, which prescribe
probibition, ere: measures far in excess of environmental or health needs, if there are

eny.

Referepee 17:
DuPont plans t¢ implement its improved technology in 2006.

DuPont sharediopenly with the Ministers the information it had conceming its improved
technology. It«id this in August 2005 after ji had fully completed its seven month pilot
plant gperationy to confirm the effectivencss of the new technology.

However, the Ministers have not considered whether this technology would reduce any
supposed risks and whether, as a result of this technology, prohibition of the New
Substances wauld be unnecessary, See Reference S, concerning the one-sided, resulted-
criented, unscientific approach taken generally and specifically in the various Risk
Asgsessments. Those Risk Assessments and, in fact, all analyses, do not include or take
into account ‘information supplied by DuPfont suggesting that the environmental
impacts, if any, can be reduced and managed effectively.

A properly cotistituted Board of Review under the Act could examine the nanme and the
extent of the danger, if eny, posed by the New Substances, based on science and sound
evidence, and in light of other technologies that may exist in order to reduce dangers, if

any.

Reference 1%:

In the Regulstory Impact Statement offered in suppart of the Proposals, the Minigters
simply assert that PFCAs “are the ultimatc degradation products from the four new
fluorotelomer-based substances”. There is no evidence that the polymerie backbone in

the New Substances do degrade imio PFCAs.

One w:ample' of the unscientific approach taken on this issue is the existence of PFCAs
detected in Norwegian landfill sites. Mgsectings between DuPont and Environment
Canada reves] this to be a prime reason for assurning that the New Subsiances degrade
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into PRCAs, Hpwever, there is no evidence that the New Substances or, in fact, any
gubstance similar to the New Substances are deposited at this specific landfill. The
assumption of thie Minisiers seems to be that if PFCAs (source unknown) are discoverad
to be present in a landfill somewhere in the world, ther¢ is “sound evidence” that the

New Substances degrade into PFCAs.

A properly constituted Board of Review under the Act would examine all scienes and
sound evidence and would evaluate the nature and extens of the dangex, if any, posed by

the New Substanecs.

Reference 19:°

In the Regulatory Impact Statement, the Ministers state that “certain PFCA precursors
are volatile and subject-to long-range transport via the atmosphere. PFCAs themselves

" 'may be subject to long-range transport vie oceanic currents,”

Certain telomer precursors can be volatile under certain envircnmental conditions 1o
partly transform inte PFCAs. For this reason, DuPont embarked on m subsiantial
technical program in early 2003 to substaptially reduce all precursors that might form
PFCAs in the DuPont flucrotelomer-based products. The details of this program have
been shared with the Ministers on more than on¢ occasion. Ouce again, the Ministers
have ignored this information and have defaulted, on the basis of speculation, baseless
theory and hypotheses to the most-drastic measure possible, prohibition.

The Ministers note the presence of the widespread presence of low levels of PFCAs in

wildlife, and archived tissus samples show increasing concentrations in certain species

over time. But the Ministers bave no evidence as to the source of this and no evidenes

whatsogver as to Whether the New Substances will contribute to this. Reliance on the

long-range dmospheric transport of fluorotelomer alechols ("FIOH”) as the’
explanation for the presence of low levels of PFCAs in wildjife is not warranted: to date
no FTOH measurement in the Arctic has been reportad.

DuPont spbphitied 2 peer reviewed paper prepared jointly by DuPont scientists and

those from the University of Stockholm, published in the Environmental Science &

Technology journal, which refites many of the assumptions upon which the Ministers
drew their conclusion on cantributions of flucrotelomer-based produsis to PFCAs in the
environment: But the Ministers ignored this evidence, Inst=ad, the Ministers leapt to
assumptions, hypotheses and speculations about the degradation and transpartation of
the New Substances and whether th¢y would actually contribute to global levels of
PFCAs, assumptions, hypotheses and speculations that they have never adopted in the
case of other, unrestricted and unregulated fluorotciomer-based products.

ead
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A properly constituted Board of Review under the Act would examine all science and
sound evidence znd would evaluate the nature and extent of the danger, if any, posed by

the New Substances.

Reference 20;

The Regulatory-Impact Statement offered in support of the Proposals shows that the
available data used by Envirorument Canada “primarily” involved perfluorooctanoic
acid (“PFOA™) which, unlike the New Substances, is an eight carbon PFCA,

Environment Canada states in its Regulatory Impact Statement that it has “essumed”
(i.¢., guessed) that despite “the absence of robust toxicity datasets for longer chain

. Pf‘&As", PFCAis ars considered to be of greater concern due to their slower clearance

rates and higher patential to bioaccumulate,

In adopting this assumption, the Ministers have not considered that the precursors may
now be removed due to new DuPont technologies. Also there was no evidence before
the Ministers that long-term repeated exposure to the New Substances would oceur or
that any advers: effects on health or the environment would result.

A propesly constituted Board of Review under the Act would exemina all of these
isgues and othérs in light of the science and sound evidence and would cvaluate the

nature and extent of the danger, if any, posed by the New Substances,
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WITHOUT PREIUDICE

August 15, 2006

The Hon: Rona Ambrose BY FAX ((819) 953-3457 and

Minister of the Environment ' BY COURIER
Leg Terrasses de 1z Chaudiers
10 Wellington St., 28" Floor
Gatineaw, Quebec

K1A OH3

BY FAX ((613) 952-1154) and

Minister; of Health - BY COURIER

Brooke Claxton Building, Tunney’s Pasture
Postal Locatar: 0906C

Ottawa, Ontario, Canada

K1A 0OK9

Dear Mirnigters:

Re:: Notice published on June 17, 2006 in the Canade Gazette,
Part], reparding a propasal to make an order adding toxic
substances o Schedule 1 to tbe Canadian Envwnmma!

Protection Act, 1999

And Re: Notice published on Junme 17, 2006 in the Camada Gazette,
Part I, regarding a proposal to make regulations amending the
Prohibition of Certain Taxiv Substances Regulations, 2005
(Four New Fluorctelomer-Based Substances)

We act for E.L du Pont Canada Company (“DuPont™).

Enclosed with this letter is DuPont’s Notice of Objection, filed today pursuent to s, : : 4
© 332(1)of the Canadian Environmental Pratection Aet, 1999 (the “Act™). '

Confidentiality
This iettcr is a “without prejudice” communication concerning the enforcement,
interpietation and application of the Act that is not to be disclossd by ¢ither DuPont or

vou without the consent of the other. It is covered by settlement privilege: as you will
see, it contains an offer made in an attempt to settle outstanding differcnces conceming
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Without prejudice

the abavetnoted proposals (the “Proposals”) and in the hope that fiture litigation may be

avoided.

Natice of Objection

Today, DuPont has filed 2 Notice of Objection regarding the Proposals. - DuPont has
. found it mecessary to file 2 Notice of Objection, as it is the only officiel regulatory
mechsnism available for DuPont to ensure that its concerns are properly considered.

The Natne of Objection raises issues that are most sgﬂous. ITo summarize:

There is no sound or rational scientific basis for belicving that the new
substances thet are the subject of the Proposals are unsafe or harmful to
the enviropment or health (se¢ paragraph 11 of the Notice of Objection);

The process followed to datg has been fimdamenally unfair — among other |
things, it has been a rcsult-oriented, close-minded approach, rather than an

- impartial scientific approach (see paragraph 10 of the Notice of

Objection);

Tthmmsalsaremmnsisthrtmthandfaﬂtoa&hmtooﬂimal
govermmment poiicy, namely the policy entifled, “A Framswork for the
Application of Precantion in Science-based Decision Making About Risk”
(2003) (see paragraphs 8 and 9 of the Notice of Objection);

The Proposals, themselves, are flawed by inadequate science, absence of
evidence, speculation, idle theory and beseless hypothmes (see paragraph
11 of the Notice of Objection); and

By following an unscientific approach, you have failed to follow the
pproach mandated by the Act (see paragraph’?uftheNuuceof

Objection),

The cuivent legal siruation

The current Jegal situation has several components:

The prohibition order. The substences today-remain covered by the
interim prohibition order you have made under s. 84(1) of the Act, As a

result, even if the substances actually posed any harm or threat of harm,
there is no immediete environmental or health threat becauss the
substances arc prohibited et this time. If you determire, after further

TP g e
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review, that regulation through the imposition of conditions iz more
appropriate than a prohibjtory approach, you can revoke the prohibition
order under 5, 84(3) of the Act.

Legal obligations triggered by the filing of the Notice of Objection. As
you are swere, under s. 333 of the Act, the filing of & Notice of Objection
requires you ta consider whether in these circumstances you should
establish a Board of Review t0 inquire into the nsture and extent of the
danger posed by the substances that are the subject of the Proposals.

Your ongoing legal awthority.  Although the Proposals have been
published in the Canada Gazette, yowhave the fegal-authority to revoke or
modify those Proposais at any time and, if modified, to republish them in
the Conada Gazette or to make new, modifying proposals: see, for
example, ss. 10, 12 and 31 of the Inrerpretation Act, R.8.C. 1985, ¢, I-21.
In addition, afier reviewing the grounds in the Notice of Objection, you
can decide nat to recommend to the Governor in Council under ss. 90(1)
and 93(1) of the Act that the orders and regulations as described in the
Proposals be made, Instead, you may make new proposals, publish those
proposals and recommend them to the Govemor in Council for
implementation. Under all these scenarios, the interim pmhlhlﬁon order
concerning the substances would remain in eﬁ‘ect.

Timing for your decisions. You' have ﬁm: to consider the Notics of
Objection or t0 exercise your ongoing authority under the Act, There are
no set deadlines under the Act for these matters. As a result, you have the
time to consider carcfully the offers contained in this letter and to engage
in constructive discussions with DuPont.

The legality of the current Proposals, Based on the grounds set out in the
Notice of Objection, the entire process and the Proposels thet emanated
from them are fundamentally flawed. Therefors, the Proposals cammot be
implemented into law,

Judicial review. If you implement the current Proposals inlo law, your
decisions will be the subject of a judicial review zpplication supported by
affidavits, with numerous exhibits offered in support evidencing your
officials’ discussions and conduct and establishing these grounds.

Damages claim. The Notice of Objection places you on clear notioa of the
fact that you have failed to follow the approach mandated by the Act.
Further, given the prounds set cui im the. Notice of Objection, any
implementation of the Proposals intn law would be a reckless exceedance
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of your legal authority, As you are aware, in such circumstamces, you may
be liable for significant damages,

_[f-ynm- légal advisors disagree with the legal propositions we have set out shove, we
encouragp them to contact us for epen, “without prejudics” discussion.

Because of the cxistence of your ongoing authority io modify ‘existing proposals, to
revoke eXisting proposals, not to recormend gxisting proposals for implementation or o
make new proposals and because of the fact that your imterim prohibition order remains
in place; there is an opportunity for discussions betwesn DuPont and the Ministers to
resolve the disaprsement conceming the existing Proposals and 10 prevent any legal

proceedings frombeing taken.

The environmental situation under the Proposals

The Aot if gpplied in the manner in which you prupose, and the Proposals, if
implemented, create the worst of all worlds — detrimental efiects on business and

employment with 0o envirommental or health benefits:

Business and employment detriments. Canadians and Canadian businesses
will be denied the ability to use or manufacture the new substances or
epply them $o articles in Canada in any way, in any manner. The addition
of the substances onto Scheduls 1 of the Act will create significant
uncertainty about similer existing substances already in commerce.

No envirovmenial ar health benefits. There will be no environmental or
health benefits for two main reasons. First, the substances posc no danger
or threat of danger to the environment or to health. Second, the Proposals
do not prevent manifactured articles that have the substances applied to
them from entering Canada. All thet the Proposals do is to grevent a
certain manner of entry of four of a class of substances into Cenada.

Regulatory implications

To DuPont’s knowledge, this is the first time that a formal Notice of Objection has been
filed con¢erning a proposal to prohibii a new substance or 10 enact 4 regulation, There
would be severe implications for the reputation of environmental and health regulation in
Canada if the Proposals are not supported by a Board of Review or if they are enacted
into law and judicial review ensues and is succegsful. Given the grounds in the Notice of
Objedtion and the evidence thet DuPont has to establish them, its legal chalienge would

almost certainly be suecessful.




03/13/08 17:15 PAX 416 360 8425 HEENAN BLAIRIE - B
034

SR s -

\ ' ' Without prejudice

i Other implications

|1 A groundless, unfair prohibition op the importation of substances into Cenada, in the
't circumstances described in the Notice of Objection, with no resulting environmenta] or
' heaith benefit, may have serious bilateral trade ramifications. For example, the
i Proposals, by being unfair, inequitabls, arbitrery and capricious, violate the international
| law stadard of treatment and thercfore, violate NAFTA’s Minimum Stendard of

k : Trestment provision (Art. 1105).

Sertlement wish

I have been instructed to extend 1o you DuPont's sincere wish that settlement and
resolution of ol] differcnees be achieved. It is DuFont’s behef; bome otit by the science
and the gvidence, that a altemnate approach, outlined below, is consistent \m‘hthe hlghest
standards of environmentel and health protection. - _

E An altermate approach
i : Review of original and updated risk assessments

§ : o
}: Before ponsidering whether to establish 2 Board of Review or whether to recommend ta
. the Governor in Council that an order and/or repulation be enacted, ‘you have time in
H which you can evaluate whether the evidence scientifically supports your Proposals.

£ :
DuPont believes that the Proposals are flawed by inadequate scicncs, absence of
i eviden¢e, speculation, idle theory and bascless hypotheses and were constructed using 2
 mesult-ericnted, closc-minded approach, rather than an impartial scientific approach.

I; DuPont proposcs thet some external, mutually ecceptable intemationally-recognized

-experts be brought in to review the Proposals under a rigorous process. DuPont believes
3 that such a process will show that the Proposals were not based on sotmd science and will
| not result in environmental protection and that an approach based on regulation through
3 conditions (see discussion under the heading “Regulation Through Conditions”, below) is
: supetior, As a rasult of this process, you may conchide thar the impasition of conditions
is a befter way to protéct the environment than the ourrent Proposals, which use

M EI M g sin o v st

[1 An alternafive proposal is that you subject the risk assessments to a fair scientific peer

: : review. If that peer review results in DuPont’s view of the Proposals being accepted,
then you will know that the Proposels cammot be implemented into law. If that peer 3
review supports the Proposals, including the extreme measure of prohibition contained in E
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the Proposels, DuPont offers to congider its pnalt!{m and to advise whether it will
withdrawiits Notice of Objection : :

If yow are imterested in this offer, DuPont “mﬂd be pleascd to discuss the foregoing with-
you further.

Repularion through Significant New Activity provisions

DuPont yrges you to uonmder a regulatory apprna.ch short of absolute prohibition.

— — — o ———

Environment Canada could use the provisions of the Act that relate to Significant New
Activity {(known under the Act as “SNAc™) to control the New Substances. This would
permit specifying the limited acceptable uses, as well as incorporating the New
Substances into the proposed voluntary plan for residual reduction that has been proposed
for existing substances,

Under this approach, there would be no ability for substanges to be introduced in Canada
without: being subject to the SNA¢, This would also align with the treatmem recently
given by Enviromment Canada to a perfluoroalkyl polymcr (SNAc Notice 14276, dated

July 2?-1 2006).

llfegula.t;‘an through conditions

DuPont also offers to yon, in the altemative, its support for a regulatory approach using
conditiens. DuPont offers to engage in a full and frank discussion and negotiation
concerning conditions short of prohibition that fully achisve environmenmal and health
objectives, rather than resorting to the judicial review described earlier in this letter.

Under khis reguletory scenario, the existing s. B4(1) prohibition on the substances would
be rewked and replaced by conditions under s. 84(3) of the Act.

Acem:alaspcctundetthlaappmachwmﬂdbethedevelopmemandtmplmlamnofan '

Environmental Performance Agreement (the “Agresment”) to.address the goverpment’s

concemns (ill-founded in our view) that these substances are a potential source of PFCAs.
The Agreement could also address alleged concerns with existing substances as well by
spelling out clear performance metrics and, by calling for definitive scientific answers to
ey questions, before taking actions that could disrupt the marketplace without
environmental benefits. The Agreement could also include a time limit if Environent
Canada — after devgloping a thorough scientific analysis of risks, benefits and alt=mative
actions — wapts to signa! to industry 2 need to transform these products.  Alternatively,

l
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limits oR;: impurities or on uses of these substances could be mpnsed., pending the
development of an Agreement.

Possible conditions that, when properly designed, DuPont is prepared to support (and
avoid judicial review) include the following:

Limiting residual PFCAs in new products, consistent with the inferim
program proposed for existing substances;

Requiring persons to inform customers of the uondmons am:i obtain
concurrence as a prerequisite to any sale; and _

Requiring persons attempting to import new fluorotelomer substences to
enter into a program tu address their releted exisiing substances in order to
mitigate their potential to release PFCAS to the environment

ﬁlf.'oudusion on mgﬁ!afury measures

The altemative approaches discussed shove (regulation through the significant new
activity ' provisions and regulation throough conditions), rather then the prehibitory
approach, would aveid the “worst of all worlds™ scenario, desmbed abave and could be

deslgncﬂ to achieve several other advantages:

-

achievement of residual mimuons;
control of releases from dispezsions;
transition to shorter chain fluorotelomers,

&wﬁun of a consiste=nt, common approach for managing both new and
cxisting materials;

avoidance of potential marketplace disruption;
harmonization with ths US EPA program,

achievement of Enviropment Canada’s objectives of controlling ths
amount of PFCAs and their precursors in the ¢nvironment; and

'engagemem of the entire fiuorotelomer industry {much of which is not
actually affected by the current Proposals) in participating in the
management process through the Agreement.

Yy org— .J

re

DITTAT e

Nl

Bl Lo L LT T

S T e e 1 - -



]

08/15/08

—— ——

17:15 PAX 416 380 8425 HEENAN
AN BLATKIE
Basy

— e ——

Page 8
Without prejudice ;

There has never been meaningful consideration by your officials of an approach based on
conditions’ or the Siguificant New Activity provisions of the Act. There have been
mestings between your officials and DuPont cfficials but, consistent with the result-
oriented and clossd-minded approach followed consistently throughout, your officials do

ot appeat to have given serious consideration to these possibilities.

. We invitelyou te share this settlement letter with officials inmdepamntandmhsve

" them engage in discussions to settle all differences and aveid judicisl review. We would

be prepared to meet ot any time, with or without legal counsel preseat, to fry to achieve

that end,

Yours va:y truly, .
David Strata.-:

encl.
e, EI du Pont Canada Coempany

Michael J. Horgan (Deputy Ministar of the Enviromment)
Lies Terrasses de la Chandigre,

Warth Tower, 27th Fioor

10 Wellington Street

Gatinean, Quebec

K1A OH3

{BY FAX ((819) 953-6897) and BY COURIER)

. Morris A. Rosenberg (Deputy Minister of Hsalth)
0915B Brooke Claxton Building,
‘Room 1526B Tunney's Pasture
Ottawa, Ontario

K1A CK9
{(BY FAX ((613) 952-8422) and BY COURIER)




| i

§

DB,18/08 17:16 FAX 416 1BD 8125 HEENAN BLAIKIE _’ ? oas

A LT

PRF T

Page 9
Without prejudice

o TR s T =

1 Mb. Anne O'Toole

. Director Geperal,

2 3 Pgllution Prevention,

TR Enviroumental Stewardship,
Department of the Environment
341 St. Joseph Boulgvard
Ghtineau,-Quebec

KlAOH? .
(E-Y FAX ((819) 953-8098) and BY COURIER)
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