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Message from the Interim Chair

On July 31, 2013, after successive terms Ms. Catherine Ebbs
completed an unprecedented eight years as Chair of the RCMP
External Review Committee (ERC). Ms. Ebbs first joined the ERC in
2003 as Legal Counsel. She then served as the Executive Director
and Senior Counsel before being appointed Chair by the Cabinet in
2005. During her tenure as Chair, Ms. Ebbs issued over 240 findings
and recommendations to three different Commissioners of the
RCMP. The calibre of her impartial reviews has contributed
immeasurably to the promotion of fair and equitable labour
relations within the RCMP.

Until a new Chair of the ERC is appointed, | have been appointed as
Interim Chair. While | am serving as Interim Chair, | welcome ERC
Counsel, Ms. Jill Gunn who has agreed to serve as Acting Executive
Director and Senior Counsel. Before joining the ERC as Legal
Counsel in 2007, Ms. Gunn was the Acting Manager of Legal Services
for York Regional Police where she provided legal advice on a broad
range of policing issues, and prosecuted police disciplinary offences.
From 2010 to 2012, Ms. Gunn served as a Legal Advisor at the
Immigration and Refugee Board. She returned to the ERCin 2012,
and is currently a candidate for a Master of Laws degree with a focus
on police law.

| wish to congratulate Ms. Ebbs on the outstanding body of
precedent that she created for the ERC and to thank her for her
numerous years of exemplary service and dedicated leadership to
the ERC. | count it a distinct honour and a privilege to have served
under her. This is a sentiment that | know is shared by the staff of
the ERC.

David Paradiso
Interim Chair

Between July and September 2013, the RCMP External
Review Committee (ERC) issued the following
recommendations:

G 557 The Force published a Transfer Notice indicating that
= the Grievor had been given a promotional transfer

requiring a move. The Grievor later informed the Force that he
owned one vehicle, and that he intended to buy a second vehicle
before moving. A Force relocation official advised the Grievor that
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he could recover the mileage cost of moving
one vehicle only. She explained that
relocation entitlements crystallized the day a
Transfer Notice was published, and that he
owned only one vehicle on that date.
Months later, he bought a second vehicle,
relocated it to his new post and claimed the
mileage cost incurred. A Force relocation
reviewer denied the expense.

The Grievor asked if there was a policy which
supported her decision. No policy was cited.
He then pointed to a related online
frequently asked question that seemingly
contradicted what he had been told. He felt
it indicated that the mileage cost for a
second vehicle was payable. The relocation
reviewer disagreed. Yet she conceded that
she had not seen the information before.
She surmised that the information related to
the purchase or replacement of a first
vehicle. She also said the information would
be clarified online. She further explained
that, in accordance with relocation policy,
the Force did not have to cover expenses
arising from misinterpretations.

The next day, the Grievor grieved the refusal
of his mileage claim. A Level | Adjudicator
denied the grievance. She held that it was
filed outside the 30-day statutory time limit.
She found that the time limit started running
when the Grievor learned that he could not
receive a mileage cost for moving a second
vehicle, and not months later when his claim
for that expense was refused. She added
that when the Grievor filed his expense
claim, he provided no new information
which would have placed the original
decision in a whole new light. She reasoned
that he accordingly could not have had a
legitimate expectation that the original
decision would be reconsidered.

ERC Findings: The ERC found that when the
Grievor claimed a second vehicle mileage cost
months after being informed that such a cost

would not be paid, he did provide new
information, namely: the reply to a related
online frequently asked question. The
apparent inconsistencies between that
information and the initial decision placed
the matter in a whole new light, created a
legitimate expectation that the relocation
reviewer would reopen the decision, and
indeed led her to reopen the decision. She
reconsidered the circumstances, taking into
account the new information the Grievor had
provided her, and ultimately determined that
the original decision would stand. As a
result, a new time limit started running. The
Grievor presented his Level | grievance the
following day, which was well within the
statutory limitation period for so doing.

ERC Recommendations: The ERC
recommends to the Commissioner of the
RCMP that he find that the grievance was
timely, and that he return the matter to Level
| so that it may proceed on the merits.

Update

The RCMP Commissioner has provided his
decision in the following matters,
summarized in previous issues of the
Communiqué:

(summarized in the April-
D-1 21 June 2011 Communiqué)
The Appellant, while off duty, met the
Complainant at a party and was alleged to
have “engaged in sexual relations with her
without her consent”. The Appellant
acknowledged having sexual relations with
her, but insisted that it was consensual. The
Adjudication Board (Board) determined that
the allegation was established and that it
was proven that the sexual assault was
facilitated by the surreptitious administration
of a drug. The Board ordered the Appellant
to resign or be dismissed within 14 days. The
ERC found that the Board made a manifest
and determinative error when it concluded



that the Complainant was given a
hallucinogenic-type drug. The ERC
recommended that the appeal be allowed.
The Commissioner disagreed with the ERC.
The case was sent for judicial review to the
Federal Court of Canada.

Commissioner of the RCMP New Decision:
The Commissioner’s new decision, as
summarized by his office, is as follows:

The Commissioner rendered a new decision
on the Appellant member’s disciplinary
appeal after the Federal Court of Canada
allowed an application for judicial review of
the Commissioner’s decision dated July 27,
2012, and returned the matter to the
Commissioner to be re-determined in
accordance with the Court’s reasons
(MacLeod v. Canada (Attorney General), 2013
FC 770, 2013-07-10).

The Commissioner first noted that
disciplinary proceedings, while administrative
in nature, and this one in particular, can be
challenging and complex in trying to arrive
at a fair outcome. This case arose from a
single allegation of disgraceful conduct
against a senior member of the Royal
Canadian Mounted Police who in essence,
was alleged to have engaged in drunken
group sex next to an unconscious man at a
party while the member was off duty. But
for the question of whether the complainant
was a willing participant or not, the
behaviour was admitted by the Appellant.

The Commissioner then referred to the
particulars of the allegation, which alleged
that the Appellant engaged in non-
consensual sexual relations with the
complainant: “thereby committing a sexual
assault upon her”. At the disciplinary
hearing, the Board had established the
offence after finding on a balance of
probabilities that the complainant had been
drugged, and that the Appellant did not
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have an honest but mistaken belief that the
complainant had consented.

With respect to the Board’s finding that the
complainant and the party host had been
drugged, the Commissioner stated that he
was guided by the Federal Court’s analysis at
paras. 51 to 63 of its judgment, and the
conclusion that his (earlier) decision to
uphold the Board’s finding with respect to
the drugging issue was unreasonable. The
Commissioner then stated: “The Court
concluded that this error was crucial, since, |
suspect, the Court felt that this was a central
factor in the analysis of consent. Although in
my decision I discounted R v. Ewanchuk,
[1999] 1 SCR 330 as the test for this analysis in
these administrative proceedings — the Court
has provided me further direction for
consideration.”

Turning to the issue of whether the
Appellant had an honest but mistaken belief
in the complainant’s consent, the
Commissioner noted that since the issue of
credibility remained unexamined, beyond
the findings of the Board, the subjective
element of the analysis as to whether the
complainant had consented was unchanged.
He further noted that the Court, however,
was satisfied that the “soft nod” and smile
communication by the complainant to the
Appellant, as described by the Appellant,
combined with her exhibited consent by
being on top during intercourse was
sufficient evidence that the Appellant had an
honest but mistaken belief as to her
agreement to have sex with him.

The Commissioner then reached the
following conclusions:

It seems clear then on this analysis
that if the only issue before the
Board was to determine whether the
complainant consented to having sex
with the Appellant, and with flawed
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analysis of what evidence there was,
then the Court feels as though there
is insufficient evidence to establish
the allegation on a balance of
probabilities. Accordingly, it also
seems clear that the Board'’s decision
and consequently my decision should
be overturned.

I am left however with the solemn
belief and conviction that the
behaviour that has been described, if
only the behaviour that the
Appellant himself acknowledged and
admitted before the Board, falls so
far short of organizational
expectations that it is disgraceful. A
member of the Royal Canadian
Mounted Police must maintain a
standard of behaviour that accords
with the unique and special place
Peace Officers have in our
community. That a member of this
Force can engage in such drunken
depravity in a manner that gives rise
to a very public examination of the
conduct is a threat to the integrity of
this organization. That he can escape
sanction for such actions because of a
too narrowly defined notice of
allegation is downright
disappointing.

I reluctantly then, overturn the
Board'’s finding that the allegation
was established and reinstate [the
Appellant].

(summarized in the October-
D-1 24 December 2012 Communiqué)
The Appellant admittedly acted in a
disgraceful manner by deploying his taser
too hastily while trying to place a drunk and
resistant suspect into a police truck. The
parties, through the Early Resolution
Discipline Process, sought penalties which
respectively fell at the very low end of that

range. However, the Board imposed a
reprimand, a four-day pay forfeiture, and a
counselling recommendation. The Appellant
appealed the decision on sanction. The ERC
found that the Board'’s sanction decision
contained overriding and determinative
errors. The ERC recommended that the
appeal be allowed and that the sanction be
varied to a reprimand and a forfeiture of
two-days’ pay.

Commissioner of the RCMP Decision: The
Commissioner’s decision, as summarized by
his office, is as follows:

Commissioner Robert W. Paulson agreed
with the ERC in part and allowed the appeal,
having found that the Board made palpable
and overriding errors.

The Board erred in improperly interpreting
and applying RCMP use of force policy and
the Incident Management Intervention
Manual (IMIM). The applicable policy
classified the conducted energy weapon
(Taser) as an “intermediate device,” to be
used when individuals were displaying
resistant or higher risk behaviour. The
Commissioner found that the use of the Taser
was not, as the Board put it, “one stop short
of discharging your firearm.”

The Board engaged in improper speculation,
when it found that the Appellant acted in
anger and that other members were
available to help him handle the suspect.
There was no evidence supporting these
findings. The Board then committed a
palpable and overriding error when it
distinguished the case submitted by the
parties and based its decision to increase the
requested sanction (at least partly) on these
unsupported findings. Further, the Board
acted in a procedurally unfair way when it
imposed this higher sanction without first
giving the parties an opportunity to make
submissions on the greater sanction it was



considering. However, the Commissioner
agreed with the ERC that the unfairness was
rectified when the parties had a chance to
address the sanction on appeal.

The Commissioner found the requested
sanction on appeal to be similar to a joint
submission on sanction, as the Member was
requesting the same sanction that had been
sought by the Appropriate Officer at the
hearing. He agreed with caselaw and RCMP
jurisprudence that joint submissions on
sanction should not be rejected without
providing clear and cogent reasons that the
requested sanction was inappropriate, unfit,
unreasonable, contrary to the public interest,
or the interest of the Force or members, or
why accepting the joint submission would
bring the administration of the disciplinary
system within the Force into disrepute (see
also D-115).

The Commissioner found that the proposed
sanction was within the range endorsed by
the Board. Having regard to the facts of the
case, the mitigating and aggravating factors
and the referenced precedent, the
Commissioner found that a reprimand and a
forfeiture of one day of pay was appropriate
and reasonable. He disagreed with the ERC’s
recommended sanction, as it appeared to be
based on the Board'’s rationale for
distinguishing the submitted precedent, yet
there was no evidence that the Appellant
was acting out of anger.

The Commissioner imposed a reprimand and
a one-day pay forfeiture.

(summarized in the January-
G -485 March 2010 Communiqué)
The Force assigned a bilingual ‘'C’ oral
linguistic profile to a position. The Force
stopped the member from applying because
he did not meet the language requirement.
The Level | Adjudicator partly allowed the
grievance. He supported the position’s oral

Royal Canadian Mounted Police
External Review Committee

linguistic rating, yet he also found that part
of the language profile had not been
adequately justified. The ERC found that the
evidence and the applicable authorities
supported the Level | conclusion. The ERC
recommended that the grievance be denied.
It also recommended that the Level |
Adjudicator’s decision be endorsed and that
the remedy ordered at Level | be fully
instituted.

Commissioner of the RCMP Decision: The
Commissioner’s decision, as summarized by
his office, is as follows:

The Commissioner agreed with the ERC that
the Grievor had standing to grieve the
linguistic profile for the specific position, as
he had been denied the opportunity to
compete for the job and was therefore
personally affected. However, the Grievor
was not personally affected by staffing
qualifications assigned to other positions,
and therefore could not address those
concerns through the grievance process.

The Commissioner relied on the Official
Languages Act, and found that he had to
consider the objective requirements of the
particular position based on the work-related
need to provide services to the public and to
employees. He pointed to the Federal Court
decision in Rogers v. Canada (Department of
National Defence), 2001 FCT 90, in which it
was held that one should not intervene to
modify a linguistic requirement of a position
unless one made a finding that “there is no
evidentiary basis to the designation, that the
designation is unreasonable, or that the
language requirements are imposed
frivolously or arbitrarily” (Rogers, para. 27).

With respect to the bilingual BBC/BBC
linguistic profile, the Commissioner pointed
out that New Brunswick is a bilingual
province, and that the position had been
investigated by the Office of the
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Commissioner of Official Languages which
found the profile to be correctly identified
from the perspective of service to the public
and for language of work purposes. The
Commissioner found that the “C” level for
oral communication was objectively required
due to the nature of operations in which the
position was involved, the specific functions
and responsibilities associated with the
position, and the consequent service and
safety considerations that would arise. He
agreed with the ERC and denied this part of
the grievance.

The Commissioner also found that the
Priority | (imperative) staffing basis was
appropriate and rationally connected to the
job duties. The position was a bilingual law
enforcement position in a prescribed
bilingual region which entailed supervisory
responsibilities of employees from both
official language groups, and was
responsible for controlling the operations of
a team to ensure that all investigations,
activities and special functions were properly
conducted and concluded. He disagreed with
the Level | Adjudicator that an error may
have occurred with respect to the priority
assignment, and disagreed with the ERC
recommendation to institute the remedy
ordered by the Level | Adjudicator (i.e. that
an Official Languages Coordinator review
and justify the Priority | rating or that the
Force designate the position Priority IS and
re-open the staffing action to the Grievor).

(summarized in the January-
G -487 March 2010 Communiqué)
The Grievor filed a grievance against a
decision not to recognize overtime hours
incurred during his participation in meetings
of the Mounted Police Members’ Legal Fund.
The Respondent informed the Grievor that
he would not authorize his request, because
it was not consistent with established policy.
The Level | Adjudicator found that the
Grievor lacked standing. The ERC found that

the Level | Adjudicator erred by rendering
that decision without giving advance notice
to the parties. The ERC then found that the
Grievor did not establish that he was entitled
to overtime hours, given that the applicable
policy required that he seek prior approval
from his supervisor. The ERC recommended
that the grievance be denied.

Commissioner of the RCMP Decision: The
Commissioner’s decision, as summarized by
his office, is as follows:

[TRANSLATION]

The Commissioner accepted the findings and
recommendations of the ERC and denied the
grievance.

(summarized in the April-
G-494 June 2010 Communiqué)
The Grievor was a member. His wife later
joined the RCMP and was posted in a new
province. The Grievor planned on joining her
once he sold their house. Meanwhile, he
sought a Temporary Dual Residence
Allowance and the Respondent denied the
request. The Grievor reapplied for a TDRA
when certain eligibility barriers abated. The
Respondent again denied the request and
explained, in part, that he could have posted
the Grievor's wife to the Grievor's home
province. The Grievor was confused, given
what he had been told. The Respondent was
made aware of the full situation and decided
that the TDRA request could not be granted.
The Grievor received this decision and
grieved it. The Respondent objected on the
basis that his first decision was not grieved
within the 30-day time limit. A Level |
Adjudicator agreed. The ERC found that the
matter was placed into a whole new light
when certain eligibility obstacles abated and
then placed into a whole new light yet again
when it became widely evident that the
Respondent’s new reason for the decision
conflicted with what the Force had told the



Grievor. The ERC recommended that the
grievance be allowed by finding that the
matter was timely at Level I. It also
recommended that the record be returned to
Level | so the parties can engage in Early
Resolution and/or make submissions on the
merits.

Commissioner of the RCMP Decision: The
Commissioner’s decision, as summarized by
his office, is as follows:

The Commissioner agreed with the ERC that
the Grievor presented his grievance within
the statutory time period set out in the Act.
The Commissioner pointed out that requests
for reconsideration do not have the effect of
extending the time period, and that a
decision on a second request for the same
benefit is not a new grievable decision.
However, in this case, subsequent events
placed the matter in a whole new light. First,
one of the reasons the original request for
TDRA was denied was that the Grievor’s
Probable Implementation Date (PID) had not
expired. When the Grievor’s PID expired and
the Respondent’s stated reason for denial
was no longer an issue, the Grievor was
therefore entitled to resubmit his TDRA
request. Second, when he denied the first
request the Respondent provided a
contradictory suggestion that the Grievor’s
transfer could be cancelled and the Grievor’s
wife could be posted in the home province
for her field training. When he denied the
second request the Respondent apparently
criticized the failure to follow his suggestion.
The Commissioner could see why the Grievor
sought assistance from his SRR to obtain a
fulsome answer from the Respondent so he
could determine his course of action (either
continue with the situation in the new
province and pursue TDRA through a
grievance, or return to the home province
and await his wife’s transfer, which would
make a TDRA unnecessary). It was not until
the Grievor received the memo from the
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Respondent that he was provided a clear
decision which started the time period for
presenting a grievance.

Even if the Commissioner had found the
grievance to be untimely, the Commissioner
would have granted a retroactive extension,
as the delay in grieving was attributable to
the Force providing conflicting information
to the Grievor.

The Commissioner allowed the grievance in
part on the basis that it was erroneously
denied at Level I, and ordered the matter to
return to the early resolution stage of Level I.

(summarized in the July-
G -51 0 September 2011 Communiqué)
The Grievor complained that the Alleged
Harasser harassed him. The Respondent did
not find that the AH’s actions constituted
harassment. The ERC recommended that the
grievance be allowed, because the
Respondent made the aggrieved decision
without authority to do so, and also, the
harassment complaint should not have been
rejected at the screening stage. As redress,
the ERC recommended that the complaint be
dealt with according to applicable policies. If
it is determined that this is not possible
because of the significant passage of time,
the ERC then recommended that the Force
apologize to the Grievor for the fact that the
Grievor's harassment complaint was not dealt
with appropriately.

Commissioner of the RCMP Decision: The
Commissioner’s decision, as summarized by
his office, is as follows:

The Commissioner allowed the grievance on
the basis that the Respondent Human
Resources Officer did not have the authority
to reject the Grievor’s harassment complaint.
Pursuant to applicable policy, this authority
rested with the Commanding Officer.
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The Commissioner noted that his decision to
allow the grievance did not mean that he
found the conduct to constitute harassment.

The Commissioner stated that while he
would normally refer the matter back to the
Commanding Officer so that it could be
handled according to policy, in this case a
significant period of time had elapsed. The
Commissioner did not find that anything
would be gained from referring the matter
back. He noted that an investigation was
completed, albeit pursuant to the disciplinary
process, during which witnesses were
interviewed and documentary evidence was
reviewed. A further investigation could not
be justified. However, the Commissioner
apologized to the Grievor for the fact that
his harassment complaint was not dealt with
appropriately in accordance with policy.

(summarized in the July-
G-51 1 September 2011 Communiqué)
The Grievor's lawyer requested details about
an imminent Code of Conduct investigation
into the Grievor. A Commanding Officer
drafted a letter containing facts about the
investigation, and the matter on which it was
based. The Alleged Harasser read the letter
and signed it for the CO. The Grievor alleged
that the AH harassed him by signing the
letter. The Respondent decided that the
letter, or the AH’s signing of it, would not
constitute harassment. The Level |
Adjudicator denied the grievance. The ERC
recommended that the grievance be
allowed, because the Respondent made the
aggrieved decision without authority to do
so, and also, the harassment complaint
should not have been rejected at the
screening stage. As redress, the ERC
recommended that the complaint be dealt
with according to applicable policies. If it is
determined that this is not possible because
of the significant passage of time, the ERC
then recommended that the Force apologize
to the Grievor for the fact that the Grievor's

harassment complaint was not dealt with
appropriately.

Commissioner of the RCMP Decision: The
Commissioner’s decision, as summarized by
his office, is as follows:

The Commissioner allowed the grievance on
the basis that the Respondent Human
Resources Officer did not have the authority
to reject the Grievor’s harassment complaint.
Pursuant to applicable policy, this authority
rested with the Commanding Officer.

The Commissioner noted that his decision to
allow the grievance did not mean that he
found the conduct to constitute harassment.
He agreed with the ERC that this may be one
of those rare cases where an investigation
was not required.

The Commissioner stated that while he
would normally refer the matter back to the
Commanding Officer so that it could be
handled according to policy, in this case a
significant period of time had elapsed. The
Commissioner did not find that anything
would be gained from referring the matter
back. He noted that an investigation was
completed, albeit pursuant to the disciplinary
process, during which witnesses were
interviewed and documentary evidence was
reviewed. A further investigation could not
be justified. However, the Commissioner
apologized to the Grievor for the fact that
his harassment complaint was not dealt with
appropriately in accordance with policy.

(summarized in the April-
G -5 28 June 2012 Communiqué)
The Grievor was issued a transfer from one
isolated post to another isolated post. He
was advised that the shipment of his effects
was within the weight limit prescribed by
policy. Yet months after, the Force told him
he owed money because his shipped effects
were overweight. The Force allegedly told



the Grievor "not to forward any payment at
this time as there were other members
having similar difficulties” and that his “file
would be reviewed"”. When the Grievor
received a final payment notice, he filed a
grievance. A Level | Adjudicator denied it on
the ground that it was presented after the
statutory limitation period. The ERC found
that new information placed the decision in
a whole new light. The ERC recommended
that the grievance be allowed, and that the
case be returned to Level | for submissions,
and a decision, on the merits.

Commissioner of the RCMP Decision: The
Commissioner’s decision, as summarized by
his office, is as follows:

The Commissioner agreed with the ERC that
the grievance was presented at Level | within
the limitation period. The Commissioner
allowed the grievance in part on that basis
and ordered that the grievance be returned
to Level | so that the grievance process could
resume at that level.

(summarized in the July-
G = 5 30 September 2012 Communiqué)
The Grievor was transferred to a new locale.
When he and his family arrived there, they
moved into their own home and waited days
before their household effects were
delivered. He filed a “private
accommodations and incidentals” claim
covering that time. A Relocation Adviser
concluded that she could not allow the claim.
The Grievor later raised new information,
supporting his claim. The RA then sent the
matter to the Departmental National
Coordinator for review, who ultimately
denied the claim. The Grievor grieved the
RA's actions. A Level | Adjudicator denied the
grievance because of standing. The ERC
recommended that the grievance be allowed
and find that the Grievor had standing. As
the parties have not been heard on the
merits, it also recommended that the Level |
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decision be quashed, and the case returned
to Level I.

Commissioner of the RCMP Decision: The
Commissioner’s decision, as summarized by
his office, is as follows:

The Commissioner agreed with the ERC’s
findings and recommendations. The
Commissioner allowed the grievance on the
preliminary issue of standing and ordered
that the grievance be returned to Level | so
that the grievance process could resume at
that level.

(summarized in the July-
G = 5 3 2 September 2012 Communiqué)
The Grievor was transferred and lost money
upon the sale of her home. She was denied a
claim for financial help under the Home
Equity Assistance Program. A Relocation
Official told her to send her grievance
directly to the Respondent. The Grievor
emailed her completed grievance form to the
Respondent, but nobody replied to it or took
any related action. She sent the Respondent
a follow-up email but no related action was
taken. The Grievor was informed by the OCG
that she had erred by giving her grievance
directly to the Respondent, and that the
Respondent had not passed along her emails.
She offered her grievance to the OCG that
day. The Level | Adjudicator denied the
grievance on the ground that it was
untimely. The ERC recommended to the
grievance be allowed. It further
recommended that the Level | limitation
period be extended, and then return the
grievance to Level | for the process to
continue.

Commissioner of the RCMP Decision: The
Commissioner’s decision, as summarized by
his office, is as follows:

The Commissioner agreed that the Grievor
did not present the grievance to the proper

o
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authority within the time limit provided in
subsection 31(2) of the Act. However, he was
satisfied that the circumstances of the case
justified an extension of the limitation
period, pursuant to subsection 47.4(1) of the
Act. He agreed with the ERC that the Grievor
showed a continuing intention to grieve,
there was a reasonable explanation for the
delay and there was no prejudice to the
Respondent in granting an extension.

The Commissioner ordered the file to be
returned to the Level | Adjudicator so that
the grievance could be continued on the

merits.

(summarized in the January-
G -54 March 2013 Communiqué)
While off-duty, the Grievor drove a vehicle
while impaired, and was involved in a
collision. The Grievor was served with a
Notice of Driving Prohibition. One month
later, the Grievor was again arrested while
impaired. Shortly thereafter, the Grievor
entered a treatment program for an alcohol
addiction, which he completed. The
Respondent issued a Stoppage of Pay and
Allowances Order. The Grievor grieved the
SPAO. The Level | Adjudicator found that the
Grievor's misconduct was outrageous, and
dismissed the Grievor’s argument that his
alcohol addiction was a disability that
needed to be taken in account. The Grievor
resigned from the Force prior to the Level |
decision being issued. The ERC
recommended that the grievance be allowed
and that the Grievor’s pay and allowances be
reinstated up to the date of his resignation.
As well, if the SPAO affected the Grievor's
pension, it further recommended that a
review of the Grievor’s file be ordered so that
appropriate adjustments could be made.

Commissioner of the RCMP Decision: The
Commissioner’s decision, as summarized by
his office, is as follows:

The Acting Commissioner agreed with the
ERC regarding the procedural issues. He
found that there was no reasonable
apprehension that the Respondent was
biased. He also did not order disclosure of
presentation materials given to the RCMP
Senior Executive Committee regarding the
stoppage of pay and allowances process in
general, as the question in this grievance
concerned whether or not the Respondent
followed the existing policy (which had not
changed). The Acting Commissioner also
agreed with the ERC that the Respondent
would not have been required to provide to
the Grievor a copy of a document
summarizing SPAO precedents, which he had
relied upon to render his decision.

The Acting Commissioner also agreed that
the Level | Adjudicator did not address a
number of grounds raised by the Grievor.
However, as he performed a de novo review
of the matter, the Acting Commissioner
found that he could decide the matter afresh
and fully, including addressing issues which
were overlooked at Level I.

On the merits, the Acting Commissioner
found that the Suspension policy ensured
that a suspension without pay (SWOP),
described in the Act and the policy as a
stoppage of pay and allowances, was a
measure designed to protect the integrity of
the RCMP and its processes. The Suspension
policy sets out elements which provide
procedural fairness to a member for whom
the Force is considering a stoppage of pay
and allowances. The measure is temporary in
that it is only in place pending the outcome
of the matter (criminal or disciplinary) which
gave rise to the stoppage of pay. In addition,
the policy specifically sets out that the
stoppage of pay and allowances shall only be
ordered in “extreme circumstances when it
would be inappropriate to pay a member,”
such as when a member is “clearly involved
in the commission of an offence that



contravenes an act of Parliament or the Code
of Conduct, and is so outrageous as to
significantly affect the proper performance
of [his] duties.”

The Commissioner agreed with the
Respondent and found that the
circumstances in this case were indeed
extreme and outrageous. While he agreed
that driving while one’s licence is suspended
is a provincial offence that, in isolation, is
unlikely to be a cause for a SWOP, the Acting
Commissioner found that impaired driving
was not a minor criminal offence. He noted
that considering the extreme dangers
involved, driving while impaired is
inexcusable and is not tolerated for any
member of society, and even less so for a
member of the Force. The repetition of this
conduct is even more appalling. In this case,
the member’s alleged conduct was
particularly egregious since the first incident
of impaired driving involved a collision which
caused injuries to passengers in the Grievor’s
vehicle, and the second incident occurred
only a short time later and while the Grievor
was prohibited from driving. The Grievor
also allegedly swore at a member of the
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police force involved and called her a
“bitch.” The Acting Commissioner noted
that the Grievor had time to reflect on his
actions and realize the seriousness of his
situation over the course of a month, yet he
did it again.

The Acting Commissioner found that while
the Grievor may have established that he had
a disability (alcoholism), he had failed to
meet the initial legal burden of proving on a
balance of probabilities a prima facie case of
discrimination. Furthermore, the Acting
Commissioner did not agree with the ERC
that the Grievor’s alcoholism made his
conduct less extreme or outrageous. He
found that the Grievor did not provide any
evidence to support his assertion that his
alcoholism was a precipitating factor in his
decisions to drive while impaired. He
therefore disagreed with the ERC that the
level of “shocking,” “atrocious” or “grossly
immoral” (as set out in G-353, a decision of
former Commissioner Zaccardelli) was not
met because of the Grievor’s alcoholism.

The Acting Commissioner therefore denied
the grievance.
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QUICK REFERENCE INDEX (1998 to date)

Disciplinary Matters

Abuse of sick leave D-060
Adverse drug reaction D-070
Agreed Statement of Fact (ASF) D-117
Alcoholism D-104, D-112
Amending an RCMP document D-061
Appropriation of goods seized during searches D-065, D-066
Battered Wife Syndrome (BWS) D-110

Breach of trust and accountability

D-106, D-107, D-122, D-123

CPIC - unauthorized enquiries D-078, D-100
Criminal acquittal D-101
Data transmission across Internet D-093

Disclosure of protected information

D-076, D-081, D-092, D-100, D-109

Discrepancy in Board decision D-111
Disobeying a lawful order D-087, D-108
Domestic violence D-051, D-067, D-072, D-101, D-108, D-110
Driving while impaired D-062, D-063, D-115
Drugs D-106
Duty of loyalty D-076, D-081

Early Resolution Discipline Process (ERDP) D-115, D-117, D-120, D-124

D-078, D-084, D-085, D-086, D-088, D-089,
D-090, D-097, D-103, D-117, D-119

Errors of fact and law by Adjudication Board

Excessive force

- arrest D-064, D-083
- person in custody D-069, D-084
- taser D-124

Fairness of hearing

D-074, D-085, D-086

Forgery D-102
Fraud D-054, D-107
Harassment D-091, D-111

Hindering investigation

D-077, D-088, D-118

Improper use of AMEX card D-120
Inappropriate conduct towards persons under 18 D-056, D-097
Inappropriate use of Mobile Work Stations (MWS) D-095/D-096
Informal discipline D-059
Insubordination D-114
Joint representation on sanction D-061
Medical exam D-087
Neglecting a duty D-099, D-114
Off-duty conduct D-073, D-112
Relationship with a complainant D-098
Reprimand D-059
Service revolver

- storage D-056, D-067

- use

D-063, D-072, D-073, D-080, D-117
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Sexual misconduct
- assault
- harassment
- inappropriate touching
- on duty
- other

D-068, D-121
D-053, D-071, D-074
D-055, D-056
D-113, D-118
D-057, D-058

Statutory limitation period

D-052, D-054, D-075, D-082, D-098, D-100, D-105

Stay of proceedings

D-074, D-079, D-091, D-105, D-109

Theft

D-094, D-106

Uttering a threat

D-067, D-091, D-116

Discharge and Demotion

Lack of “assistance, guidance and supervision”

R-004

Repeated failure to perform duties

R-003, R-005

Grievance Matters

Administrative discharge

G-272, G-312, G-415

Bilingualism bonus

G-204, G-207, G-220, G-228, G-231

Charter of Rights and Freedoms G-426, G-512
Classification G-206, G-219, G-279, G-321, G-336, G-343
Complaints on internal investigations G-491

Disclosure of personal information

G-208, G-209, G-210, G-447, G-448, G-459

Discrimination
- gender
- marital status
- pay equity
- physical disability
- race
- sexual orientation

G-379, G-380, G-412, G-413, G-502, G-546
G-546

G-441

G-427, G-477, G-478

G-548

G-546

Duty to accommodate

G-423, G-513, G-542

Government housing

G-314, G-346, G-361, G-384

Harassment

G-216, G-235, G-237, G-251, G-253, G-268, G-270, G-287 to G-292,
G-293, G-294, G-298, G-302, G-322 and G-323, G-324, G-326,

G-347, G-350, G-351, G-352, G-354, G-355, G-356, G-362, G-367,
G-377, G-378, G-382, G-397, G-402, G-403, G-405, G-407

G-410.1, G-410.2, G-410.3, G-414, G-416, G-417, G-420,

G-424, G-429, G-430, G-431,G-433, G-437, G-438, G-439, G-440

G-453, G-474, G-479, G-482, G-483, G-489, G-493, G-499, G-504
G-506, G-507, G-508, G-510, G-511, G-514, G-515, G-518, G-519,
G-520, G-521, G-538, G-539, G-540, G-543, G-551, G-552, G-553, G-554

Incomplete file

G-429, G-430

Isolated posts

G-255, G-269, G-365, G-368, G-369, G-384, G-449, G-450, G-451
G-460, G-461, G-462,G-463, G-469, G-470, G-473, G-480, G-484
G-495, G-496, G-497, G-498

Job sharing - buy-back pension

G-412, G-413

Jurisdiction

G-213, G-224, G-236, G-241, G-243, G-245, G-264, G-344, G-370
G-399, G-400, G-435, G-456, G-490, G-525, G-526, G-536, G-545

Language requirements

G-229, G-252, G-271, G-428, G-443, G-452, G-485

Leave without Pay

G-414, G-547, G-555

Legal counsel at public expense

G-234, G-247, G-277, G-282, G-283, G-313,
G-316, G-327, G-339, G-340, G-358, G-466, G-467

Living Accommodation Charges Directive (LACD)

G-214, G-249, G-273, G-361

Mandatory retirement age

G-325, G-445

13
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Meal allowance
- mid shift meals G-375
- other G-238, G-265, G-303 to G-310, G-334, G-341,
G-371, G-387, G-388, G-389, G-390, G-391,
G-393, G-395, G-396, G-421

- short term relocation G-250

- travel of less than one day G-256, G-257, G-258, G-259, G-376, G-408, G-500

- travel status - medical purposes G-274

Medical discharge G-223, G-233, G-261, G-266, G-267, G-284-285

G-434, G-436, G-444, G-501, G-531, G-535

Occupational health & safety G-264

- medical profile G-516, G-531

Orders of Dress G-502

Overpayment Recovery G-455

Overtime G-393, G-395, G-396, G-398, G-401, G-432, G-487

Premature grievance G-275, G-276, G-315, G-317, G-424

Procedural errors G-431, G-433, G-434, G-436, G-444, G-448
Relocation

- car rental G-311, G-523

- depressed housing market G-281, G-335, G-349

- distance within 40 km of worksite G-215, G-383

- financial compensation G-338, G-527, G-537, G-541, G-544

- Foreign Service Directive (FSD) G-363, G-386, G-476

- Guaranteed Home Sales Plan (GHSP) G-218, G-232, G-239,

G-240.1, G-240.2, G-242, G-254

- Home Equity Assistance Plan (HEAP) G-205, G-232, G-242, G-244, G-300, G-415

G-521, G-532

- House Hunting Trip (HHT) G-212, G-357, G-522

- Housing G-509

- insurance coverage G-211

- interim accommodation (ILMI) G-240.1, G-240.2, G-341, G-360, G-364, G-372, G-422

- Integrated Relocation Program (IRP) G-278, G-281, G-297, G-299, G-337, G-341, G-345

G-349, G-357, G-360, G-383, G-406, G-409, G-505, G-524

G-530, G-544

- lateral transfer G-457, G-458

- legal fees G-218, G-503

- mileage cost of moving vehicle G-557

- pre-retirement relocation benefits G-230

- retirement G-329, G-330, G-331, G-332, G-369, G-373, G-446, G-475

- storage costs G-222, G-246, G-505

- Temporary Dual Residence Assistance (TDRA) G-263, G-494

- transfer allowance G-383, G-411, G-442, G-465

- waiver G-278, G-394, G-454

Self-funded Leave G-404, G-414

Special Leave G-466

Stand-by duty G-224, G-393, G-395, G-396

Standing G-374, G-376, G-378, G-419, G-426, G-444, G-445, G-447, G-459, G-499,

G-520, G-530, G-531, G-535, G-538, G-539, G-540, G-543

SWOP G-286, G-318, G-319, G-320, G-328, G-342, G-353, G-359, G-418, G-481

G-529, G-549, G-556

Time limits G-214, G-218, G-221, G-222, G-223, G-228, G-247, G-248, G-250,

G-277, G-333, G-337, G-341, G-347, G-348, G-357, G-365, G-366, G-370,
G-371, G-372, G-375, G-376, G-392, G-397, G-419, G-420, G-432,
G-464, G-465, G-471. G-477, G-488, G-494, G-517, G-518, G-519, G-520,
G-528, G-532, G-533, G-534, G-537, G-546
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Transfers G-478
Travel directive
- accommodations G-301
- family reunion G-348
- medical G-486, G-492
- other G-366, G-386, G-387, G-388, G-389, G-390

- private accommodation allowance
- separate accommodations

- spousal expenses for medical travel
- travel by a SRR

- TB vs RCMP policies

- use of private vehicle

- vacation

- workplace

G-391, G-393, G-395, G-396, G-425

G-496, G-497, G-498, G-533, G-534, G-550

G-280

G-269

G-217, G-385, G-467, G-468

G-375, G-376

G-225, G-226, G-227, G-260, G-262, G-295, G-296
G-457, G-458, G-468, G-472

G-449, G-450, G-451, G-460, G-461, G-462, G-463, G-469
G-470, G-473, G-480, G-484

G-215, G-225, G-226, G-227, G-432, G-464, G-471
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