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MEMORANDUM 

TO: 

FROM: 

DATE: 

SUBJECT: 

On April 26, 2023, CFC staff forwarde() a ia ·ket de elopment notice of assessment of $241,483.00 
to Simple Path Farms Poultry Ltd. (Sim{ie Path)~- marketing 167,083 kilograms live weight 
equivalent ()we) of market development production 1 1e!ei~d in periods A-174 and A-175, other than 
in accordance with the CFC Market Developme t · licy a~ the Canadian Chicken Licensing 
Regulations (Licensing Regulations). The results o the notice of assessment issued pursuant to 
Canadian Chicken Marketing Levies Order (Levies Or(/e,;) r~1{•t';d in the table below. 

Marketings {1'i.evie,s 

Period Date 

A-174 Jan 16-Mar 12, 2022 

A-175 Mar 13-May 7, 2022 

Under Under PotEi'ritial Potential Total 

Revised Periodic Marketing Marketingc,evy@ /i;evy@ Potential 

Commitment Marketings (lstTier) (2nd Tier) $1.00 /, kg $0.60./ kg Levy 

2so,ooo o 124,000 124,000 $124:000.oo S"j]0o.oo $198,400.00 

139,535 126,000 43,083 0 $ 43,083~00 $ii ~ $ 43,083.00 <tL' ... : $241,483.00 

The assessment at issue was immediately preceded by another CFC MOP levy assessment for periods 
A-171 to A-173, which Simple Path asked the CFC Board to waive or reduce, arg 1ing that force 
majeure events prevented Simple Path from meeting its MDP commitments for those earlier periods. 
The CFC Board decision of February 6, 2023 concluded that Simple Path had not shown 
circumstances that met the requirements of CFC's Force Majeure Guidelines and upheld the levy 
assessment of $1,000.000 in respect of A-171 to A-173 marketings. 1 At the request of Simple Path, 
the Board agreed to allow Simple Path to pay those levies in installments over 36 months, with 

1 CFC Board Decision re: Market Development Final Assessment Determination for Periods A-171, A-172 and A-173, 
dated February 6, 2023, CFC Book of Documents ("CFC BOD") Tab A. 
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interest. 2 Simple Path agreed, on April l 0, 2023, to the payment terms and has complied in making 
monthly payments effective May l, 2023.3 

B. Request from Simple Path 
As indicated ·1 • 11. l (2) and s. 13(2) of the Levies Order, a processor can dispute a notice of 
assessmen ~ 1' ing documents or information, in writing, establishing that the noncompliance 
was due to n event'-t at: 

2 CFC Board Decision re: Payment Request on MD Levies Assessed for Periods A-171, A-172 and A-173, dated March 
27, 2023, CFC BOD Tab B. 
3 Countersigned CFC Board Decision re: Payment Request on MD Levies Assessed for Periods A-171, A-172 and A­
l 73, signature dated April I 0, 2023, CFC BOD Tab C. 
4 Legal Submissions of Counsel to CFC Staff, dated August 2, 2023, CFC BOD Tab N. 
5 Simple Path Submissions, dated July 12, 2023, p. 3. 
6 Simple Path Submissions, dated July 12, 2023, p. 2. 
7 Simple Path Submissions, dated July 12, 2023, p. 4. 
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The levy was applied at a time when there was a market shortfall for dark meat, which was not 
foreseeable, made it impossible for Simple Path to ship product in the relevant period and was 
beyond Simple Path's control. 8 

The MDP levy does not serve a public benefit at time of market shortage. 9 

The intent of: be ~ r~ welopment Policy is to facilitate the planned use of chicken and chicken 
products in a mm ~r that: ) does not disrupt the Canadian domestic market; and (2) is consistent 
with Canada's int 1~~~ I t ✓cfe rights and obligations. 10 The Market Development Policy is not 
meant to replace or take r " 1c~% er federal-provincial quota chicken production. The volume of 
plant supply made availa le to •(;j? i6u I processors in respect of federal-provincial quota chicken is 
a matter of provincial respons· i' -ty 01 ot controlled by CFC. 

As reflected in the Market Deve · pmen~ P,1,i~ Guidelines, the intent is also to facilitate the balance 
of consumption between white and dark ra-t~.H ~1erence to the marketing timelines and end use 
requirements associated with the M r e ' eve pment Policy, as set out in the Licensing 
Regulations12 and Levies Order 13, is fund , ental~Y. hp tant in fulfilling that intent. 

CFC prescribes Market Development Policy le : !:@s -·11 respect of marketing other than in 
accordance with the requirements of the program t · . ug!Ntm~tents from time to time to the Levies 
Order. The levy rate was initially set at 44 cents pe1 _ al) f'{(i s increased to $1.00 per kg in 2005. 
The current two-tier levy rate ($1.00 per kg, plus $0.6ofjer · 4 . mitments are not met in the 
following period) was enacted in January 2013. 

As explained in the May 2011 Board minutes and April 2011 repo(7 o the 
Board's adoption of the current rate, the present two-tier levy rate was ad~ folio ing consultations 
with provincial boards and downstream stakeholders, led by CFC's,1"<2].io 
consultations, and the associated changes to the levy regime, were in respoose 
prices and exchange rates. The basic concept behind the levy rates was stated t 
be no benefit to market product intended for market development other than i 
Market Development Policy". 16 

8 Simple Path Submissions, dated July 12, 2023, pp. 5-6. 
9 Simple Path Submissions, dated July 12, 2023, pp. 4-5. 
1° CFC Market Development Policy, amended May 5, 2021, para. 1.2, CFC BOD Tab D. 
11 CFC Market Development Policy Guidelines, amended May 5, 2021, p. 1, CFC BOD Tab E. 
12 Canadian Chicken Licensing Reg11/atio11s, SOR/2002-22 [Licensing Regulations]. 
13 Canadian Chicken Marketing Levies Order, SOR/2002-35 [Levies Order]. 
14 Order Amending the Canadian Chicken Marketing Levies Order, SOR/20 13-3, January 17, 2013. 
15 Minutes of CFC Open Board Meeting, dated May 11, 20ll, p. 3, CFC BOD Tab F; CFC Staff Memo to CFC Board re: 
Market Development Policy Levy Rate, dated April 28, 2011, p. I, CFC BOD Tab G. 
16 Minutes of CFC Open Board Meeting, dated May 11, 2011, p. 3, CFC BOD Tab F. 
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In the lead up to the 2013 levy rate amendments the option of having floating MOP levy rates was 
raised. However, this option did not have support in light of the administrative challenges associated 
with the length of time required to secure levy amendments and carry out related discussions with 
stakeholders~ . .-..;:,,,.. 

( d annually by CFC's Allocation Policies and Procedures Committee (APPC), 
formerly c ed t1e ~ he, ommittee. APPC will again examine the current MDP levy rates as part 
of the upcoming r1yiew of e MDP in October 2023. 

The character of Ml I Yie L'1so reflected in how they are used. Amounts collected through MDP 
levies go into a CFC fu (i, . ~fket Development and Promotion Fund) used to promote the 
consumption of chicken in Ca ~ : er:v.· ng to mitigate market disruption associated with marketing 
outside the authorized param~ t•s o e , Policy. 

The responsibilities of provincial commog-i~ a ·els are spelled out in section 4 of the CFC Market 
Development Policy. Paragraph 4.l(a E }i'°"~:f't1\f\t provincial boards may implement a market 
development program, if they so choose, ~ 1 follo';)~e provisions of the CFC Market Development 
Policy, the Canadian Chicken Marketing u~ gu t' , ns and the Canadian Chicken Marketing 
Levies Order. 

Section 5 of the Market Development Policy outline t e'it·es f,4bilities of CFC, including paragraph 
5.l(c), which speaks to CFC's role of monitoring eac P. · vfnfb•s , arket development program for 
compatibility with the overall Market Development Polic . 

D. Simple Path claims and CFC Staff analysis / 

Simple Path claim that MDP levy rates are punitive: Simple Path argues tj~~~ates are punitive, 
as opposed to compensatory. Processors, Simple Path indicates, pay $0.2f $ ' e ~(i"MDP live chicken 
per kg to reflect the lower price for dark meat on the export market. 18 Accordinfo/o ~i~ le Path, the 
MOP levy rates are 4 times higher than required to achieve the regulatory purp~~ , tf1e levies. 

Staff analysis: In addressing Simple Path's claim that MOP levy rates are punitive, irectors should 
consider the MDP's intent and the regulatory context of MDP levy rates as set out above in Part C. 

Simple Path's claim that processors pay $0.445 less per kg for MOP live chicken to reflect the lower 
price for dark meat on the export market is lacking in important context, since it refers to the lower 
price for the entire bird, whereas the products sold through MDP are typically specific parts of birds 

17 CFC Market Development Policy, para. 9.11, CFC BOD Tab D. 
18 Simple Path Submissions, dated July 12, 2023, p. I. 
19 Simple Path Submissions, dated July 12, 2023, p. 3. 
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(notably dark meat). Moreover, CFC has no authority over live chicken prices, including prices for 
market development production. Although CFC does not regularly track market development live 
prices, staff understands that those prices vary from province to province. 

MOP levy rate needs to be sufficient to offset any benefit from marketing MOP 
chicken ou . arameters of the MOP Policy. For example, leg quarters (LQ) obtain a higher 
selling pri by ma 1<.eting LQ in Canada, because LQ are substantially more expensive in Canada 
than in the S 20 T pro ~ sor also benefits from a cheaper live bird (0.445$/kg live). In addition, 
the processor en ts fro1 extra supply of breasts and wings to be sold in Canada and additional 
throughput to opti ize plaV 2e ·ations. 21 

Sim le Path claim re stat s1{ /v DP, hicken received: Simple Path acknowledges that it received the 
amount of MOP chicken 1t re e t d · eriods A-174 and A-175, while claiming that the chicken 
subject to the levy has now le ~he e ntr ~ t lower than domestic prices. 22 

Staff analysis: This claim has to be asse,&,~ i ht of the Levy Order requirement that chicken be 
marketed within the market developmet~rrr;~,-m 1\ period, and not thereafter. Directors should also 
consider whether processors can avo~ 1 lev· by marketing subsequent to the authorized 
periods.23 

In the event that Directors are of the view that the eventual 1 l~ MOP chicken requested 
should be taken into account, Directors should also consider wl~ er S2 le Path has provided 
evidence to show the marketing destination of the MOP chicken it<'receivi_)n periods A-174 and A-

l 75. '~ 

'" Seo, fo, o,mnpl,, Simple Path Book of Doo,ments 'fab C, pp, 1 S- I 6, oiling Ontado vs US leg ~ ~ " 
differentials in 2021. ~ ~p:·i 
21 For instance, Simple Path raised at the Janua1y 18, 2023 CFC Board meeting concerning the periods A-171 to A-173 
MDP levy assessment that MDP supply allowed their processing faci lity to operate more days per week than would be 
the case with its regular plant supply alone. 
22 Simple Path Submissions, dated July I 2, 2023, p. 2. 
23 See, on this topic, Legal Submissions of Counsel to CFC Staff, para. 15, CFC BOD Tab N. 
24 The CFC Board of Directors approved a one-period extension to all market development licensees to fulfill their 
commitments for A-174 to A-180 (with regard to periods A-174 and A-175, see: CFC Staff Memo to Market 
Development Licensees, Provincial Board Managers and CPEPC re: Market Development Commitments for Periods A-
174 and A-175, dated March 29, 2022, CFC BOD Tab H). This means that Simple Path was provided until the end of 
period A-176 (July 2, 2022) to meet its commitment for period A- 174 and until the end of A-177 (August 27, 2022) to 
meet its commitment for period A-175. 
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Simple Path claim re absence of fraud or intentional conduct: Simple Path contends there is no fraud 
or intentional conduct on its part. 25 

Staff Analysis: The focus of MOP levy application is on marketing practices relative to prescribed 
requirements s-o~ osed to the intent or good faith of the licensee. 

Sim le Pa I force n~ · eure claim: According to Simple Path, the levy was applied at a time when there 
was a mar .h0llitf: J 01~· d rk meat, which made it impossible for Simple Path to ship product in the 
relevant period.26 ;Ke mar t shortage, Simple Path claims, was not foreseeable. 27 Simple Path adds 
that it was repeat dly sh~~~ other processors from whom it sought to purchase in the relevant 

period. 
28 £J 

Staff analysis: There are severiI -4 · rectors should consider in addressing this claim by Simple 
Path. First, it is important to 14?~;1~ the uirements of the Market Development Policy take into 
account the inherent variability <§,f m i et S?Jlditions. Processors have flexibility to meet varying 
market conditions by being able to mark~~fi 9n one of three periods (before, during or after the 
allocation period in question) and also ?fe ti 61 e . ility to reduce their MOP commitments prior to 
the start of the allocation period. 

Second, participation in the MOP is optional and pr e sots submitting applications understand they 
must meet the MOP Policy obligations. ~ 

Third, the MOP Policy is not limited to dark meat and fer a }ous , tions to meet the commitments 
over multiple authorized marketing periods. MOP comm1 me, ~~ et by exporting any cuts of 
chicken. Moreover, Simple Path's position leaves it uncle ( he~/i was unable to meet its 
commitments because it could not purchase dark meat domestical!>'. 2 or· s sim l;y preferred to sell the 
dark meat it could acquire domestically due to tight market conditrons. 

Fourth, in terms of overall market conditions it is noteworthy that th :e ·e ap lications for 
supplementary imports due to a market shortage in the periods in question. Ther1 ere o no Market 
Development levies issued to any other processor participating in the MOP in(}' j i>Ji A-174 and A­
l 75. These are factors that Directors may wish to consider in considering Simpl Path's allegations 
that there was a market shortage. Even if Simple Path had difficulty in securing da neat, however, 
this may have been due to processor preference to sell dark meat to other customers, who were willing 
to pay a higher price, in light of the relatively higher domestic price for dark meat. 

25 Simple Path Submissions, dated July 12, 2023, p. 4. 
26 Simple Path Submissions, dated July 12, 2023, p. 5. 
27 Simple Path Submissions, dated July 12, 2023, p. 6. 
28 Simple Path Submissions, dated July 12, 2023, p. 4. 
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Fifth, there is typically some degree of variability in provincial board and industry allocation 
recommendations, reflecting differences in perspectives concerning market conditions and market 
trends. These differences are discussed and weighed as part of the allocation process. This diversity 
of views was also evident in connection with the allocation concerning periods A-174 and A-175.29 

CFC' s ratio~ le. le ters for periods A-17 4 and A- I 7 5 make no mention of supply shortages, though 
stronger wl 9 lesale 'ices for wings and whole birds and prices for dark meat compared to the previous 
year were 1bted. 30 

of Simple Path's commitment 
ce be rendered impossible by the alleged 
e 1ce to demonstrate that its performance 

With respect to Simple Path's claim that it was repeat cl! l Olj d b~ other processors in the relevant 
timeframe and the market was undersupplied, Directors s ouldf, 1 s de e parallels to similar claims 
Simple Path made in respect of the A-171 to A-173 assessme~ ;, 117·ela · n~ that earlier assessment, 
Staff pointed out the following: ,.i 

With respect to Simple Path's claims related to under-supply djl~ ~ e,,- _ iods in question, 
Directors will need to consider whether variations in domestic al'f e •~ s , d production on a 
period-by-period basis can qualify as a force majeure event in relation pri , ary processor 
that has failed to meet its market development commitments. If Director o~ er that alleged 
under-supply in one or more periods is somehow relevant, they will fort et_need to consider 
whether, on the basis of the documents and information provided, Simple Pat~ has established 
that its noncompliance was due to a force majeure event related to under-supply. Finally, 
Directors will also need to consider that Simple Path continued to market below its 
commitment levels until Period A- I 78 (Aug 28 - Oct 22, 2022) .. .. 

29 See Period A-174 Allocation Summary Sheet, dated September 28, 2021, CFC BOD Tab I and Period A-175 
Allocation Summary Sheet, dated December 9, 2021, CFC BOD Tab J. 
30 Rationale Letter re: Prior Approval for Allocation Period A-174, dated October 7, 2021 , CFC BOD Tab K; Rationale 
Letter re: Prior Approval for Allocation Period A-175, dated December 15, 2021, CFC BOD Tab L; Follow-up Letter re: 
Prior Approval for Allocation Period A-175, dated Janua1y 26, 2022, CFC BOD Tab M. 
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Simple Path public benefit claim: In support of its position that MDP levy rates are unauthorized, 
Simple Path claims that the levy does not serve a public benefit at time of market shortage. In periods 
of short supply, Simple Path contends, the risk of a levy forces product out of the country that is 
needed domest-icat~ and in doing so deepens a market shortfall.31 

Staff anal is: Simb)e Path's submission that MDP chicken should be re-directed to the domestic 
market in p <iod o}', · g tt !,t,pply does not account for the collateral impact of such marketing both on 
processors who p~ t 1cipate ir the MDP in keeping with their commitments and on processors not 
participating in th~ DP~ fo , ve to compete against unexpected supply procured at a lower price. 

Simple Path's claim also , esu es , t there was a market shortage in the relevant period, including 
periods A-174 and A-17 . As r ·oy discussed, in periods A-174 and A-175 there were a range 
of perspectives as to the relat' "ti.f.}!itt ess the market as reflected in allocation related discussions 
concerning those periods. Also,J"~t~m.:~lj,er, there were no requests for supplementary import 
permits due to market shortages in that, ; r e 

E. Directors' Consideration 
CFC Directors are being asked to conside1 · pl at :i )aim that their failure to comply with the 
conditions of the MDP was due to events of o e m 'Zre, rsuant to s. 11.1(2) of the Levies Order 

and be relieved from payment of the levy assess~ ~ 

Based on the above, CFC Directors will need to J 1 :i9§i v.17et!}<; · the documents or information 
provided by Simple Path establish that their failure to cort1'ply w nde due to an event that was not 
reasonably foreseeable, rendered it impossible for Simple P o mar9' chicken for an end-use 
prescribed in the Licensing Regulations, and was beyond their contr~ Pu~·su t to section 11.2(1) of 
the Levies Order, if the failure was due to a force majeure event, th6CFC D,i · ctors will issue a notice 
that cancels the notice of assessment. In the event that the force ma}ey!) eve ~~JIS the cause of a 
failure to comply in respect of only a portion of the marketings that wer~ no I aqf1 accordance with 
the conditions of licence, the CFC Directors will revise the assessment and iss a Fi .1aY Assessment 
Determination to Simple Path of $241,485.00 for periods A-174 and A-175, · 1 rketing 167,083 
kilograms live equivalent of market development production it received, other tha accordance with 
the CFC Market Development Policy and the licence it holds. 

The August, 2, 2023 submissions by legal counsel to CFC staff indicate that, if the Board agrees with 
CFC staff's observations regarding factual assertions by Simple Path, it may be unnecessary for 
Directors to engage with the legal arguments by Simple Path. The same submissions indicate that the 
CFC Board of Directors has neither express nor implied authority to decide questions of law. In 
addition, the submissions also indicate that there is no need to determine the CFC Board of Directors' 

31 Simple Path Submissions, dated July 12, 2023, pp, 4-5. 
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jurisdiction over questions of law to the extent Simple Path's dispute can be resolved on factual 
grounds. 
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