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MESSAGE FROM  
THE CHAIRPERSON 
AND CHIEF 
EXECUTIVE OFFICER
I am pleased to submit the Military Grievances External Review Committee’s  

2016 Annual Report. This report marks my last as the Chairperson and Chief 

Executive Officer of the Committee which I have had the privilege to lead  

for the last eight years.

1 Operation RESOLUTION was introduced by the Canadian Armed Forces in 2014 with the objective of reducing the grievance backlog at the initial authority level. 

In 2016, following the exceptional surge 
in case referrals experienced in 2015 due 
to Operation RESOLUTION1, the volume 
of cases referred to the Committee 
continued to increase, reaching 224 cases 
as of 31 December 2016. Unfortunately, 
at the same time, the precarious and 
difficult situation I reported last year 
concerning the Committee’s membership 
did not change. Since February 2016, 
the Committee has been short the 
two Vice-Chairpersons that subsection 
29.16(1) of the National Defence Act (NDA) 
establishes as the minimum necessary 
to carry out its functions. As well, my 
requests for additional Committee 
members were not answered. 

The significance of the statutory 
requirement under subsection 29.16(1) 
of the NDA for the Governor in Council 
(GIC) to appoint the members required 
for the Committee to perform its 
functions cannot be overstated. The 
Committee’s ability to deliver on its 
mandate depends on it. No matter 

how many adjustments to staff and 
business processes are made, the 
Committee needs a sufficient number 
of members to review the grievances 
referred to it and issue findings and 
recommendations (F&R). 

I find it disconcerting in the extreme 
 that, notwithstanding my numerous 
requests and suggestions for interim 
solutions, the appointments essential for 
the Committee to fulfill its mandate have 
not been made. It is unfortunate that 
those who ultimately will be affected  
by the vacancies at the Committee 
are Canadian Armed Forces (CAF)  
members who have grievances, and their 
families. As well, this situation affects  
the Chief of the Defence Staff (CDS):  
if the Committee is delayed in hearing  
a grievance, the CDS’s ability to promptly 

remedy prejudice to a CAF member is 
compromised. Our men and women in 
uniform deserve better. I deeply regret 
that the Committee could not do more 
this year.

I am thankful for the team’s effort 
that made it possible to maintain the 
efficiency gains achieved in past years. 
However, the level of effort put forward 
in 2016 came at a price for our team and 
is not sustainable. 

The Committee’s membership must 
be restored to the level mandated 
by law and to support its operational 
needs. While I acknowledge the two 
appointment processes currently 
underway, I am not convinced, given 
where the selection processes currently 
stand, that the situation will be 
remedied soon. 

"No matter how many adjustments to staff and business processes 
are made, the Committee needs a sufficient number of members 
to review the grievances referred to it and issue findings and 
recommendations."
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A significant part of the grievances 
reviewed last year were cases that do 
not belong to the types of grievances 
that must be referred to the Committee, 
according to regulations. These 

“discretionary” referrals were made 
according to a model that has been under 
evaluation by the CAF since 2011. Under 
this model, which we consider fairer to 
all complainants, the Committee would 
review all grievances that reach the final 
authority (FA) level where the CAF are 
unable to resolve the matter to the 
satisfaction of the grievor. After five years 
of trial during which the Committee 
demonstrated its ability to deal with any 
type of grievances, it is my hope that this 
referral model will continue to be applied 
and that the CAF will eventually adopt 
it and make the necessary regulatory 
changes, so that all grievances benefit 
from an external review at the FA level.

I am particularly pleased to see that in 
2016 the CAF leadership acknowledged 
and acted swiftly to temporarily correct  
a critical issue we highlighted the previous 
year. The problem dates back to 1 March 
2007 and was caused by discrepancies 
between the amended Canadian Forces 
Superannuation Act and the Canadian 
Forces Superannuation Regulations, on 
one hand, and the CAF Terms of Service 
on the other hand. The discrepancies 
had the potential to compromise the 
eligibility to an immediate annuity of a 
vast majority of CAF members who would 
have retired after having completed a 
25-year engagement. It was comforting to 
note that CAF leadership started acting to 
address the situation, while working on 
a permanent solution, even before a file 
related to this issue was adjudicated.

•••

You will find in this report detailed 
summaries of 10 F&R reports and 
a number of recommendations of a 
systemic nature issued by the Committee 
that we think are of particular interest. 
In the In Focus section we examine 
three Federal Court decisions that have 
clarified important questions related to 
the grievance process, for the benefit of 
all stakeholders. In one file, the Federal 
Court determined what it means to 
exercise discretion when considering 
whether it is in the interests of justice 
to consider the merits of a grievance 
submitted outside of the time limits. In a 
second case, the Federal Court dealt with 
the discretion that the CAF may exercise 
when a military member is granted leave 
in excess of his or her entitlement. Finally, 
in a third file, the Federal Court clarified 
the FA’s obligation to address all issues 
raised in a grievance, including claims for 
financial compensation.

•••
Throughout 2016, the Committee’s 
program continued to receive outstanding 
support from its corporate services. They 
provided advice and solutions while 
responding to pressing demands related 
to changes in government processes 
that affected almost every sector. From 
the implementation of Phoenix, the 
new pay system, to MyGCHR, the new 
human resources information system, 
to the Web Renewal Initiative, there 
was no lack of challenges to keep up 
with government priorities. At the same 
time, a series of internal initiatives were 

launched with the aim of streamlining 
processes, increasing efficiency and 
reducing costs. Under the Lean Office 
initiative, the corporate services team 
looked for innovative solutions in 
service delivery and implemented a 
new organizational structure to better 
match the program’s needs. One major 
initiative was related to the updating 
of the Committee’s case management 
system in a way that ensures compliance 
with government requirements, while 
maintaining a customized version that 
better fits the Committee’s internal 
review process. The updated system is 
expected to be in place in 2017. 

The Committee also continued to 
be engaged in Blueprint 2020, the 
government initiative launched in 2013 
to modernize, renew and transform the 
public service. As such, we increased 
the use of mobile technologies (desktop 
virtualization, tablets and Wi-Fi) and 
updated our records management system, 
moving closer towards a paperless work 
environment that is, at the same time, 
flexible, productive and based on well-
connected collaboration. An action plan 
was also developed to promote mental 
health in the workplace, another priority 
under Blueprint 2020 and for the Clerk of 
the Privy Council. 

Furthermore, the Committee has  
already completed the implementation  
of five out of six recommendations  
from the Core Control Audit of its 
management processes conducted in 2015. 

"In 2016, CAF leadership acted swiftly to temporarily correct a 
critical issue raised by the Committee, even before a related 
file was adjudicated. The issue had the potential to compromise 
the eligibility to an immediate annuity of a vast majority of CAF 
members who retire after completing a 25-year engagement."
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The remaining recommendation, which 
relates to putting in place an improved 
procurement framework, is expected to 
be completed by March 2017.

I am also pleased with the results of 
our five-year program review that was 
completed in 2016 and confirmed the 
Committee’s overall efficiency and 
objectivity, as well as the usefulness 
of the advice it provides to CAF 
decision-makers. Finally, the Committee 
has initiated a review of its Logic Model 
to ensure consistency with the new 
Treasury Board Policy on Results1.

•••

1 The policy took effect on 1 July 2016. It aims at improving the achievement of results across government 
by ensuring departments are clear about their objectives and how to assess their success and using the 
resulting information to manage and improve programs, policies and services.

I have been at the Committee since 
2 March 2009. During those eight years, 
I worked side by side with an outstanding 
team of public servants and Committee 
members. Their dedication to their 
work can only be surpassed by their 
commitment to a fair grievance process 
and to improving the working conditions 
of the men and women of Canada’s 
military. I am confident that they will 
continue on the same path. I have no 
doubt that they will provide my successor 
with unmatched support to ensure that 
what was accomplished so far is well 
preserved and constantly improved. 
I wish them all the best.

Bruno Hamel

"There was no lack of challenges for corporate services. They 
continued to provide outstanding support to the Committee’s 
program while responding to pressing demands related to changes 
in government processes that affected almost every aspect of 
internal services."
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THE GRIEVANCE CONTEXT

Section 29 of the National Defence 
Act (NDA) provides a statutory right 
for an officer or a non-commissioned 
member who has been aggrieved to 
grieve a decision, an act or an omission 
in the administration of the affairs of 
the Canadian Armed Forces (CAF). The 
importance of this broad right cannot be 
overstated since it is, with certain narrow 
exceptions, the only formal complaint 
process available to CAF members.

Since it began operations in 2000, the 
Military Grievances External Review 
Committee (MGERC) has acted as the 
external and independent component  
of the CAF grievance process.

The Committee reviews all military 
grievances referred to it by the Chief of 
the Defence Staff (CDS), as stipulated 
in the NDA and article 7.21 of the 
Queen’s Regulations and Orders for the 
Canadian Forces. Following its review, 
the Committee submits its findings 
and recommendations to the CDS, 
at the same time forwarding a copy 
to the grievor; the CDS is the final 
decision-maker. The CDS is not bound 
by the Committee’s report, but must 
provide reasons, in writing, in any case 
where the Committee’s findings and 
recommendations are not accepted. 
The Committee also has the statutory 
obligation to deal with all matters as 
informally and expeditiously as the 
circumstances and the considerations  
of fairness permit.

The types of grievances that must be 
referred to the Committee are those 
involving administrative actions resulting 
in deductions from pay and allowances, 
reversion to a lower rank or release from 
the CAF; application or interpretation 

ABOUT THE 
COMMITTEE

MISSION

The Military Grievances External Review Committee provides 
an independent and external review of military grievances. 
In doing so, the Committee strengthens confidence in, 
and adds to the fairness of, the Canadian Armed Forces 
grievance process.

MANDATE

The Military Grievances External Review Committee is an 
independent administrative tribunal reporting to Parliament 
through the Minister of National Defence.

The Committee reviews military grievances referred to it 
pursuant to section 29 of the National Defence Act and provides 
findings and recommendations to the Chief of the Defence 
Staff and the Canadian Armed Forces member who submitted 
the grievance.
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of certain CAF policies, including 
those relating to conflict of interest, 
harassment or racist conduct; pay, 
allowances and other financial benefits; 
and entitlement to medical care or  
dental treatment.

The CDS must also refer to the 
Committee grievances concerning 
a decision or an act of the CDS in 
respect of a particular officer or non-
commissioned member. Furthermore, 
the CDS has discretion to refer any other 
grievance to the Committee.

COMMITTEE STRUCTURE

The Committee consists of Governor in 
Council1 (GIC) appointees who, alone or 
in panel, are responsible for reviewing 
grievances and issuing findings and 
recommendations.

Under the NDA, the GIC must appoint  
a full-time Chairperson and at least two 
Vice-Chairpersons. In addition, the GIC 
may appoint any other members the 
Committee may require to carry out its 
functions. Appointments may be for up 
to four years and may be renewed.

Grievance officers, team leaders and legal 
counsel work directly with Committee 
members to provide analyses and legal 
opinions on a wide range of issues. The 
responsibilities of the Committee’s 
internal services include administrative 
services, strategic planning, performance 
evaluation and reporting, human 
resources, finance, information 
management, information technology, 
and communications.

1 www.appointments-nominations.gc.ca

*  Article 7.21 of the Queen’s Regulations and 
Orders for the Canadian Forces sets out the types 
of grievances that must be referred to the 
Committee for review once they reach the final 
authority level.

Final Authority  
(Chief of the  

Defence Staff  
or his/her delegate)

Initial 
Authority

Commanding 
Officer

Cases referred  
under QR&0 7.21*

Grievor

Final Authority Level

Director General Canadian 
Forces Grievance 

Authority

Director General 
Canadian Forces 

Grievance 
Authority

Military 
Grievances 

External Review 
Committee

THE GRIEVANCE PROCESS

The CAF grievance process consists of two levels and begins with the grievor’s 

commanding officer (CO).

LEVEL I: REVIEW BY THE  
INITIAL AUTHORITY (IA)

Step 1: The grievor submits a grievance 
in writing to his or her CO.

Step 2: The CO acts as the IA if he or she 
can grant the redress sought. If not, the 
CO forwards the grievance to the senior 
officer responsible for dealing with the 
subject matter. Should the grievance 
relate to a personal action or decision of 
an officer who would otherwise be the 
IA, the grievance is forwarded directly to 
the next superior officer who is able to 
act as IA.

Step 3: The IA renders a decision and, 
if the grievor is satisfied, the grievance 
process ends.

LEVEL II: REVIEW BY THE  
FINAL AUTHORITY (FA)

Grievors who are dissatisfied with the 
IA’s decision are entitled to have their 
grievance reviewed by the FA, which is 
the CDS or his/her delegate.

Step 1: The grievor submits his or 
her grievance to the CDS for FA level 
consideration and determination.

Step 2: Depending on the subject 
matter of the grievance, the CDS may 
be obligated to, or may, in his or her 
discretion, refer it to the Committee. 
If the grievance is referred for 
consideration, the Committee conducts 
a review and provides its findings and 
recommendations to the CDS and the 
grievor. Ultimately, the FA makes the final 
decision on the grievance.
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WHAT HAPPENS WHEN  
THE COMMITTEE RECEIVES A GRIEVANCE?

The Committee’s internal review process consists of  

three steps: grievance reception, review, and the  

submission of findings and recommendations. 

Upon receipt of a grievance, the grievor is 
contacted and invited to submit additional 
comments or other documents relevant to 
his/her case.

The assigned Committee member holds  
a case conference where the grievance  
is reviewed and the issues are identified.  
The Committee member is assisted by a team 
leader, a grievance officer and legal counsel. 
If necessary, additional documentation is 
obtained and added to the file.

The Committee member issues findings 
and recommendations which are then 
sent simultaneously to both the CDS and 
the grievor. At this point, the Committee 
no longer retains jurisdiction over the 
grievance. The grievor receives a decision 
directly from the final authority, which is 
the CDS or his/her delegate.

1

2

3

REVIEW

GRIEVANCE 
RECEPTION

FINDINGS AND 
RECOMMENDATIONS
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IN FOCUS 
In this section, the Committee discusses issues deemed of interest 

for our primary stakeholders either because they expand on certain 

aspects of the grievance process, or because they are cause for 

concern. This year, we discuss three Federal Court decisions that 

have clarified important questions related to the grievance process, 

for the benefit of all stakeholders: CAF discretion when considering 

whether it is in the interests of justice to consider the merits of 

a grievance submitted outside of the time limits; CAF discretion 

when a military member is granted leave in excess of his or her 

entitlement, and; the FA’s obligation to address all issues raised in  

a grievance, including claims for financial compensation.
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TREATMENT OF GRIEVANCES SUBMITTED OUTSIDE THE TIME LIMIT 

This year, the Committee has observed 
an increasing number of cases where 
the initial authorities (IA) have rejected 
grievances on the basis that they were 
submitted outside of the time limit 
provision of chapter 7 of the Queen’s 
Regulations and Orders for the Canadian 
Forces (QR&O), often concluding that 
the grievors’ reasons for delay were not 

“unforeseen, unexpected or beyond the 
grievor’s control.”  

The QR&O provides: 

7.06 - Time Limit to Submit Grievance

•••

(2)  A grievor who submits a grievance 
after the expiration of the time limit 
set out in paragraph (1) shall include 
in the grievance reasons for the delay.

•••

(3)  The initial authority … may consider a 
grievance that is submitted after the 
expiration of the time limit if satisfied 
it is in the interests of justice to do so.  
If not satisfied, the grievor shall be 
provided reasons in writing.

NOTE

If the delay is caused by a circumstance 
which is unforeseen, unexpected or 
beyond the grievor’s control, the initial 
authority or, in the case of a grievance to 
which Section 2 does not apply, the final 
authority should normally be satisfied 
that it is in the interests of justice to 
consider the grievance if it is submitted 
within a reasonable period of time after 
the circumstance occurs.

In fact, several IA appear to have 
generally focused on the example 
provided in the note to the QR&O rather 
than on the “interests of justice” test 
as a reason not to accept grievances 
submitted late.

Recently, in Simms v. Canada (Attorney 
General) 2016 FC 770, this issue was 
reviewed by the Federal Court of 
Canada. In Simms, the grievor, who was 
contesting his Performance Evaluation 
Report, acknowledged the delay in his 
submission and sought adjudication 

“in the interests of justice.” Both the IA 
and the final authority (FA) refused to 
examine the merits of the grievance 
on the basis that the grievor had not 
demonstrated that the delay was 
caused “by a circumstance which [was] 
unforeseen, unexpected or beyond the 
grievor’s control.”

The Federal Court allowed the grievor’s 
application for judicial review and 
remitted the matter to the FA for 
reconsideration. The Federal Court 
found that the IA and the FA should 
not have limited the exercise of their 
discretion on the basis of the content of 
the explanatory note. The Federal Court 
explained that: 

[56]  According to the Black’s Law 
Dictionary (10th ed. 2014), the 
phrase “interests of justice” means 

“the proper view of what is fair 
and right in a matter in which the 
decision-maker has been granted 
discretion”

•••

[59]  In my opinion, the explanatory note 
that follows subsection 7.06(3) of 
the QR&Os is analogous to marginal 
notes in other legislation. Such 
notes may aid in the interpretation 
of a statutory provision but do 
not have the force of law; see the 
decisions in R. v. Wigglesworth, 
[1987] 2 S.C.R. 541 at 556-557 and R. 
v. Boland (1995), CMAC-374.

[60]  The exercise of discretion by the 
Director General was not limited 
to the circumstances set out in the 
note, that is where the delay was 
caused by a circumstance which is 
unforeseen, unexpected or beyond 
the grievor’s control and the 
grievance was submitted within a 
reasonable period of time after the 
circumstances occurs.

[61]  In my opinion, the exercise of 
discretion “in the interest of 
justice” requires the decision to 
be fair, particularly because of 
the importance to the Applicant 
personally, that is his career 
advancement by way of promotion.  
Factors to consider when assessing 
fairness include the prejudice 
suffered by both parties, the merits 
of the grievance and the cause for 
the delay; see decision in Hudon, 
supra and Brownlee v. Brownlee, 
[1986] B.C.J. No. 158 (B.C.C.A.).
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Similarly, in previous files, the Committee 
looked at the jurisprudence and 
identified some of the relevant factors 
to be examined on a case-by-case basis 
when considering whether it is in the 
interests of justice to consider the 
merits of a grievance submitted outside 
of the time limits. While not exhaustive, 
the Committee took the view that the 
following factors should be considered:

• an intention from the grievor to pursue 
the action within the time limit;

• the existence of an arguable case;

• the cause and actual length of the 
delay; and

• whether there is or would be a 
prejudice caused by the delay.1 

1 Canada (Minister of Human Resources and Development) v. Hogervorst, 2007 FCA 41, (2007) 359 N.R. 156; Canada (Attorney General v. Hennelly, (1992) 244 N.R. 
399 (Fed C.A.); Grewal v. Minister of Employment and Immigration, [1985] 2 F.C. 263]; Hudon v. Canada (A.G.), 2009 FC 1092, Leblanc v. Canada (A.G.), 2010 FC 785, 
Richard v. Canada Revenue Agency 2005 PSLRB 180; Riche v. Treasury Board (Dept. of National Defence) 2009 PSLRB 157.

In the Committee’s view, the Federal 
Court’s decision has clarified an 
important question regarding the 
use of discretion within the meaning 
of “interests of justice.” This should 
ensure a more consistent treatment 
of grievances submitted outside the 
regulatory time frames within the  
CAF grievance process.

210



SPECIAL LEAVE AS A REASONABLE REDRESS MECHANISM 

2 In accordance with QR&O 208.315(a), the Chief of the Defence Staff “may direct that a forfeiture be imposed upon an officer or non-commissioned member for:  
a.  each day of annual leave granted to him in excess of his entitlement...”

3 The CDS has the authority to grant up to 30 days of special leave.
4 QR&O 201.05(2) provides:  “An accounting officer is personally responsible for any payment made by him or by his direction contrary to regulations, or otherwise 

without authorization, or through error … He shall be required to seek recovery of the amount of any overpayment from the payee.”  While QR&O 203.04(2) 
states: “If an officer or non-commissioned member accepts a payment in excess of the entitlement due, the officer or non-commissioned member shall report 
and refund the amount of the overpayment to the accounting officer ….”

Hamilton v. Canada (Attorney General) 2016 
FC 930 is another interesting decision 
from the Federal Court issued this year in 
a judicial review application that dealt with 
the discretion that the CAF may exercise 
where a military member is granted leave 
in excess of his or her entitlement.

The applicant had been subject to an 
administrative error such that he received 
30 days of annual leave, rather than 
the 25 days to which he was entitled 
each year, over a period of five years. 
When the error was discovered, he was 
informed that he had to pay back the 
25 days of excess leave, which equated 
to $8,080.83. He submitted a grievance 
requesting that special or annual leave be 
approved in arrears. 

The Committee recommended to the 
FA that, even though the grievor had 
not been entitled to 30 days of annual 
leave, the decision to recover the excess 
leave be cancelled by exercising the 
discretion found in QR&O 208.315(a)2, or 
alternatively, that he be granted 25 days 
of special leave to offset the excess leave 
pursuant to QR&O 16.203.

The FA decided he could not grant the 
redress sought. He found that the excess 
leave in question was an overpayment. 
Interpreting QR&O 208.315(a) in 
the context of the prescriptions in 
QR&O 201.05 and 203.04 regarding 
overpayments4, the FA found that recovery 

was mandatory. He also found that special 
leave could not be granted because, if it 
were, the grievor would receive a benefit 
not available to other CAF members 
who had been subjected to similar 
errors or who were only granted leave in 
accordance with their entitlements.

The Federal Court held that the FA’s 
decision was unreasonable in two 
respects. First, the Court looked at QR&O 
208.315, which provides that designated 
officers “may direct that a forfeiture 
be imposed” for excess annual leave 
granted. The Court held that the FA’s 
interpretation of article 208.315 ignored 
the discretion that is inherent in the 
words “may direct.” Without deciding 
whether the excess leave received by 
the grievor could be characterized as an 
overpayment, the Court indicated that 
even if it could, the discretion to impose, 
or not impose, forfeitures would still exist 
pursuant to article 208.315. Given that 
the FA did not recognize the discretion to 
be exercised pursuant to article 208.315, 
the Court found the FA’s decision 
unreasonable.

Second, the Court found that it was 
unreasonable for the FA to reject the 
Committee’s recommendation that 25 
days of special leave be granted because 
the FA’s reasons were based on conjecture 
or speculation. There was no evidence 
before the FA as to whether, if there were 
other members of the CAF in situations 

like that of the grievor, they would be 
denied a benefit available to him.

The Court quashed and set aside the 
FA decision and remitted the matter for 
re-determination in accordance with the 
reasons for the judgment. This case is 
interesting as it confirms the availability 
of special leave as a reasonable redress 
mechanism when appropriate. More 
importantly, it confirms that the CAF 
have discretion regarding the recovery of 
leave granted in error. Given the number 
of grievances the Committee sees where 
these types of errors occurred, the 
Committee is hopeful that the CAF will be 
less reticent to use that discretion to grant 
redress based on the Hamilton decision.

"Extremely thorough research… 
Even though I tried, I could 
never find as much supporting 
documentation for my 
grievance as the [Committee] 
member assigned to my file did. 
Really impressed and happy."  
A grievor commenting on the 
Committee’s findings and 
recommendations in his case
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AUTHORITY TO AWARD FINANCIAL COMPENSATION

The jurisdiction of the CDS to award 
monetary compensation as the FA  
is a question that regularly resurfaces 
within the grievance process. 

In its 2006 annual report, the Committee 
was already identifying a recurring 
problem: neither the IA nor the FA 
had the authority to award financial 
compensation to grievors as part of 
the grievance process. The authority to 
settle claims against the Crown or to give 
ex gratia payments to members of the 
CAF was delegated at the time solely to 
the Director Claims and Civil Litigation 
(DCCL) from the Legal Advisor to the 
Department of National Defence (DND) 
and the CAF.

In his National Defence Act Review and 
Recommendations of September 2003, 
the late Chief Justice Antonio Lamer 
recommended that the CDS should 
be given the authority to settle claims 
and to award ex gratia payments when 
he determined through the grievance 
process that the circumstances warranted 
such payments. DND accepted that 
recommendation and, in 2012, it was 
partially implemented. On 19 June 2012, 
by order of the Governor General in 
Council, the CDS was given the authority 
to award ex gratia payments. The 
Canadian Forces Grievance Process Ex Gratia 
Payments Order, PC 2012-0861 (the Order) 
indicates, among other things, that:

1. (1)  The Chief of the Defence Staff may 
authorize an ex gratia payment to  
a person in respect of whom a 
final decision is made under the 
grievance process established under 
the National Defence Act. 

(2)  A payment under subsection (1) 
may only be authorized if the final 
decision is made on or after the  
day on which this Order comes  
into force. 

2. The Chief of the Defence Staff may 
delegate the power to authorize a 
payment under subsection 1(1) to an 
officer who is directly responsible to  
the Chief of the Defence Staff. 

3. The power to authorize a payment  
under subsection 1(1) is subject to  
any conditions imposed by the  
Treasury Board. 

Since having this authority, the CDS 
has rarely used it. Indeed, in most cases 
where the Committee recommended 
that grievors should receive financial 
compensation as one of the redresses, 
they have been informed that their claim 
for compensation could not be settled 
through the CAF grievance process. 

However, the issue of the CDS’ authority 
to award financial compensation was 
recently reviewed in a case before the 
Federal Court of Canada. In that case, 
Mr. Lafrenière (then Corporal Lafrenière) 
filed a grievance challenging a chain 
of command decision to relieve him 
from duty without informing him of the 
allegations against him or offering him 
the opportunity to defend himself. 

As redress, Mr. Lafrenière sought 
financial compensation for harm to his 
health and his reputation. Although the 
FA expressed his agreement with the 
Committee that Mr. Lafrenière had been 
aggrieved, he rejected the Committee’s 
recommendation, which was to refer the 
grievor’s case to the DCCL for review.  
The FA concluded that the grievor had 
not demonstrated that the issue could 
give rise to a claim against the Crown. 
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On judicial review of the FA’s decision, 
the Federal Court found that the FA had 
not addressed the matter of the financial 
compensation requested by the grievor; 
rather, it had restricted its review to the 
Committee’s recommendation to refer 
the case to the DCCL. The judge noted 
that, under the Order, the CDS had, 
since 2012, held the authority to award 
some level of monetary compensation. 
According to the Court, the FA’s failure 
to speak to the claim for financial 
compensation rendered his decision 
unreasonable. The Court indicated  
as follows:

[Unofficial translation]

[67]  Bernath, however, no longer reflects 
the state of the law on this issue, 
as confirmed by Mr. Justice Barnes 
in Chua v. Canada (Attorney General), 
2014 FC 285 [Chua] in which he 
writes at para 13, “The legislative 
landscape has changed since the 
decisions in Bernath, above. The 
CDS now has the authority to award 
financial relief of up to $100,000.00 
and, until a grievor has exhausted 
all other forms of potential recovery, 
it is premature to consider a claim 
to civil damages even if it is based 
on allegations of Charter breaches.” 
That authority flows from the Order.

[68]  The Court will not speculate as to 
the FA’s reasons for not addressing 
the question of either his authority 
or whether or not to award financial 
compensation. Regardless of the 
reasons, the omission constitutes 
an error in and of itself, as the FA 
must address all of the issues raised 
by the grievance; his failure to do so 
renders his decision unreasonable 
(Bossé v. Canada (Attorney General), 
2015 FC 1143 at para 47). Moreover, 
the impact of that omission 
is exacerbated here by the 
observation that the FA now has 
the authority to decide whether or 
not to award some level of financial 
compensation. 

 
The Court therefore referred 
the grievance back to the FA for 
re-determination. 

In the Committee’s view, this decision 
by the Federal Court clarifies the FA’s 
obligation to address all issues raised 
in a grievance, including claims for 
financial compensation. As indicated 
above, ex gratia payments are exceptional 
in and of themselves and are subject to 
a specific review process that includes 
obtaining a legal opinion as to the 
possibility of Crown liability.  

Thus, if advised that there is a possibility 
of the Crown being held liable, the FA 
must conclude that it cannot offer an  
ex gratia payment. On the other hand,  
if the Crown’s liability does not appear to 
be at issue, the FA must then determine 
whether to award an ex gratia payment. 
Either way, financial compensation claims 
will now have to be dealt with by the FA 
within the grievance process. 

In most cases where the 
Committee recommended 
that grievors should receive 
financial compensation as 
one of the redresses, they 
have been informed that their 
claim for compensation could 
not be settled through the 
CAF grievance process.
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The grievance process is to some degree a barometer of current issues of concern 

to CAF members. Several grievances on the same issue may indicate a poor policy, 

the unfair application of a policy or a policy that is misunderstood. In some cases, 

the underlying law or regulation may be out of date or otherwise unfair. 

The Committee feels a particular obligation to identify issues of widespread 

concern and, where appropriate, provides recommendations for remedial action to 

the CDS.

The following section presents a sample of systemic recommendations issued by 

the Committee in 2016. Full summaries of these cases, as well as all other systemic 

recommendations, are published online, as soon as they become available:  

www.canada.ca (under Departments and agencies). 

SYSTEMIC 
RECOMMENDATIONS
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MEANING OF “RESERVE FORCE SERVICE” IN PENSION CALCULATIONS
CASE 2015-187

ISSUE 
Regular Force (Reg F) members are entitled to buy back prior pensionable service which had not counted 
towards an annuity, in order to increase the amount of their eventual pension. However, because the CAF include 
unpaid time spent on the Supplementary Reserve (Supp Res) and unpaid annuitant breaks in the calculation 
of 35 years of service, some CAF members who make a buy-back are considered to have accumulated 35 years 
before they have reached entitlement to a pension of 70%. The CAF then do not allow them to make further 
contributions to increase their eventual annuity percentage towards 70%. The CAF have interpreted the Canadian 
Forces Superannuation Act (CFSA) and its regulations as meaning that unpaid time on the Supp Res list and on 
annuitant breaks comes within the definition of “service.” For this reason, the CAF consider that this time must 
also be bought back and counted towards the total years of pensionable service even though it does not count as 
pensionable service for increasing the percentage of the eventual annuity towards 70%. 

If it was intended that time on the Supp Res list should be subject to being bought back in the same manner as 
the types of reserve service listed in the Queen’s Regulations and Orders for the Canadian Forces, it would logically 
be stated as such in the legislation or regulations. However, it is not. It is the Committee’s view that elective 
service does not include unpaid time spent in the Supp Res or on annuitant breaks. This issue has affected or 
will be affecting many CAF members who have elected to buy back Reserve Force service. Furthermore, it is 
the Committee’s view that the intent of the legislative scheme is to permit contributors to reach a 70% annuity. 
While CAF members must contribute at a reduced rate after reaching 35 years of service, the CFSA does not on 
its face prevent them from also making supplementary contributions until they reach the 70% maximum. The 
Committee considers that they should be allowed to do so. 

RECOMMENDATIONS 
The Committee recommended that:

•  the files of CAF members who have been affected by the current CAF interpretation be audited;

• the audit use the Committee’s suggested interpretation to recalculate the affected annuities;

• affected CAF members be allowed to buy back further service if applicable;

• currently serving military members, when eligible, be allowed to continue contributions until they reach the 
maximum pension benefits of 70%; and

• a broad information campaign be conducted allowing CAF members in receipt of an annuity to identify 
themselves if affected.

SYSTEMIC 
RECOMMENDATIONS
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ARTICLE IMPOSES AN UNREALISTIC AND UNFAIR DUTY ON CAF MEMBERS 
CASE 2015-228

ISSUE 
Article 203.04 of the Queen’s Regulations and Orders for the Canadian Forces (QR&O) reads as follows: 

203.04 - OVERPAYMENTS(1) It is the duty of every officer or non-commissioned member to be acquainted 
with the rates of pay, allowances and other financial benefits and reimbursable expenses to which that 
officer or non-commissioned member may be entitled, and the conditions governing their issue. (2) If an 
officer or non-commissioned member accepts a payment in excess of the entitlement due, the officer or 
non-commissioned member shall report and refund the amount of the overpayment to the accounting 
officer of the base or other unit or element where the officer or non-commissioned member is present.

The Committee found that QR&O 203.04(1) imposes on every CAF member the duty to be acquainted with an 
extremely large body of rules and practices governing compensation, benefits and their administration to which 
they may be entitled. Further, CAF authorities often rely on this regulation to hold military members accountable 
for errors made by those responsible for the administration of pay and benefits. The Committee found the duty 
placed upon CAF members in this regulation to be overly broad, uncertain and generally beyond the capacity 
of CAF members to fulfill. Furthermore, it does not reflect the reality of service life as personnel regularly rely 
on the expertise of those responsible for the administration of pay and benefits, due to the complexity of the 
regulations, policies and procedures surrounding such matters. The Committee also found that QR&O 203.04(2) 
is regarded in CAF administrative practice as the foundation for recovery of overpayments of pay and financial 
benefits. However, paragraph (2) prescribes no explicit requirement for a payee to know that a payment in 
excess of entitlement is received. In the Committee’s view, this paragraph cannot function without the element 
of knowledge being read in. With that in mind, paragraph (2) should be read as if the text stated: “If an officer or 
non-commissioned member knowingly accepts a payment in excess of the entitlement due… the officer or non-
commissioned member shall report and refund the amount of the overpayment…” In other words, a CAF member 
cannot be expected to report an overpayment, or be responsible for that overpayment, if he or she is not aware 
that they have received a payment in excess of their entitlements. 

RECOMMENDATION 
The Committee recommended that the CDS seek an amendment to QR&O 203.04 to clarify the intended 
application of paragraphs (1) and (2).

216



LEGAL REVIEW OF OVERPAYMENT CASES 
CASE 2015-228

ISSUE 
The Committee found that the military overpayment provisions provide no explicit requirement to evaluate 
defences or counterclaims to an assertion that an overpayment is a debt due to the Crown. In the Committee’s 
view, whenever a CAF member is faced with the recovery of an overpayment, which is essentially a debt due to 
the Crown, there should be provisions for CAF members to put forth a defence to the claim, or a counterclaim 
to be considered in quantifying any amount in excess of entitlement. It is simply unfair of the CAF to unilaterally 
declare that a military member has received a payment in excess of their entitlements and then to initiate 
recovery action, without giving that CAF member an opportunity to challenge the debt.

RECOMMENDATION 
The Committee recommended that the CDS consider an amendment to Military Pay Administrative Instruction 
(MPAI) 8.1 to add a requirement to seek a legal opinion as to whether an overpayment is a debt due to the Crown 
in cases where a significant sum is involved; where there is uncertainty concerning the applicable legal principles; 
or, where a CAF member has made representations challenging the basis for the intended recovery.

The Committee further recommended that the CDS consider whether the definition of claims in the Definitions 
paragraph of Defence Administrative Order and Directive (DAOD) 7004-1 (Claims and Ex Gratia Payments) should 
be amended to clarify that “claims” includes a claim for loss and recovery of money. 

DELEGATED AUTHORITY UNDER THE FINANCIAL ADMINISTRATION ACT
CASE 2015-228

ISSUE 
The Committee found that authority under subsection 155(1) of the Financial Administration Act (FAA), to authorize 
deductions and set-offs, has not been delegated to the CDS. This restricts his or her ability to act as final 
authority (FA) in the grievance process, in that he or she would be required to refer such matters to the Minister 
for approval prior to adjudicating on grievances where this authority is required.

RECOMMENDATION 
The Committee recommended that the CDS request that authority under subsection 155(1) of the FAA be 
delegated to him for the purposes of his role as FA in the grievance process. 
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PROMOTION CYCLE FOR RESERVISTS AT NATIONAL DEFENCE HEADQUARTERS
CASE 2015-297 

ISSUE 
Every fall, the Director Reserve Support Management (DRSM) sends the list of Primary Reserve List (PRL) 
members to the environmental commands and each environmental command proceeds to assess, via merit 
boards, their respective reservists. Then, each environmental command provides a selection list to the DRSM 
who, in turn, merges the different lists into the Combined Selection List (CSL). CAF members employed on the 
National Defence Headquarters/Military Personnel Command (NDHQ/MILPERSCOM) PRL must place high enough 
on the CSL (above the promotion forecast line) in order to receive a substantive promotion as of 1 April each year. 
Otherwise, Acting While so Employed (A/WSE) promotions are considered for those who perform duties at a 
higher rank. The establishment of the CSL is central to the promotion of reservists on the NDHQ/MILPERSCOM 
PRL and a firm timeline is associated with each step of the process. Furthermore, there is no mechanism to 
consider promotions of individuals joining the NDHQ/MILPERSCOM PRL after the environmental command 
selection lists are submitted. This leads to unfair results as deserving reservists may have to wait a complete year 
before being included in the promotion cycle and be considered for substantive promotion even though they met 
all promotion criteria and would have been granted a substantive promotion by their environmental command. 

RECOMMENDATION 
The Committee recommended that the promotion practice and policy applicable to members of the NDHQ/
MILPERSCOM PRL be amended to allow for the use of discretion and include a process to formally address 
situations where reservists join the NDHQ/MILPERSCOM PRL once the promotion cycle has been initiated or  
the CSL established. 
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DELAYED ARMY COMMUNICATIONS AND INFORMATION SYSTEMS  
SPECIALIST PAY REVIEW 
CASE 2016-013

ISSUE 
On 30 June 2011, the CAF released a Military Employment Structure Implementation Plan (MES IP) announcing 
the amalgamation of three CAF occupations into one new occupation. On 1 October 2011, the legacy occupations 
of Land Communication and Information System Technician (LCIS TECH), Signal Operator and Lineman were 
grouped into a new single parent occupation named Army Communications and Information Systems Specialist 
(ACISS). In accordance with the MES IP, vested rights regarding rank, seniority, pay and terms of service were 
granted to all three former occupations. The MES IP noted that LCIS TECH was the only occupation of the 
three that was in the Specialist Trade 1 Pay Group at the time of amalgamation. The new ACISS occupation was 
allocated to the Standard Trade Pay Group pending completion of a pay evaluation by the Director Pay Policy and 
Development to determine the appropriate scale, and whether it would be entitled to specialist pay. The study 
was to be completed no later than 1 January 2013. To date, the study has not yet commenced.

The Committee acknowledged that the CAF have the right, if not the obligation, to restructure their occupations 
to be more efficient, but found that it must do so in a fair, thorough and transparent manner. The Committee 
found that the CAF prematurely set out to merge the occupations without having first completed the necessary 
pay evaluations. Only after a pay review has been completed and all aspects known and finalized should an 
occupation be restructured. Although the CAF achieved their primary goal of streamlining the occupation and its 
structural elements, it failed to address the resultant pay issues which were passed on to ACISS members. It is not 
acceptable to leave the pay aspect out of the equation or to delay it indefinitely. The Committee noted that this 
example of unacceptable delay was not an isolated case. It is unfair for CAF members to suffer the consequences  
of poor planning by waiting more than five years to learn whether they are entitled to specialist pay.

Finally, given the lack of certainty that any future decision to award specialist pay would be implemented 
retroactively, the Committee was also concerned that more potential harm may be done with every passing year. 

RECOMMENDATION 
The Committee recommended that the CDS direct the Chief of Military Personnel to personally oversee the 
completion of the ACISS pay review in an expedient manner, and to ensure that if the review results in one or 
more sub-occupations of the ACISS trade receiving specialist pay, that it be implemented effective the date of the 
amalgamation, 1 October 2011. 
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REVISION OF GEOGRAPHICAL BOUNDARIES GUIDELINES 
CASE 2016-031

ISSUE 
On 31 July 2000, the Assistant Deputy Minister (Human Resources-Military) (ADM (HR-Mil)) issued guidelines 
to assist commanders in reviewing and defining their geographical boundaries for the purpose of qualifying for 
Post Living Differential benefits. The Committee noted that these guidelines were out of date and no longer fully 
aligned with more recent CDS grievance decisions addressing the question of what constitutes a reasonable daily 
commute. The Committee observed that the CAF have, in general, more recently been endorsing a 100-kilometer 
distance or a one-hour commuting time as being a reasonable daily commute whereas the 2000 guidelines 
suggested that 45 minutes represented a normal commuting time. The Committee therefore found that the 
guidelines should be amended to indicate that “a reasonable daily commute” is generally considered to be 100 km 
or one hour of commuting time, linked to the CAF’s ability to recall the CAF member to base.

RECOMMENDATION 
The Committee recommended that the CDS direct a review of the 31 July 2000 ADM (HR-Mil) guidelines issued to 
assist commanders in reviewing and defining their geographical boundaries. The Committee also recommended that 
the guidelines be amended to indicate that “a reasonable daily commute” is generally considered to be 100 km or 
one hour of commuting time, linked to the CAF’s ability to recall the CAF member to base, and that this information 
be communicated in a timely manner to all CAF personnel responsible for defining geographical boundaries.
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AMENDMENT TO THE CANADIAN FORCES SUPERANNUATION REGULATIONS 
CASE 2016-069

ISSUE 
The Committee reviewed a grievance with regard to the impact of a previous CAF internal policy on the conversion 
of terms of service for re-enrollees. Changes enacted to CAF pension legislation in 2007 provided for transitional 
clauses whereby CAF members of the Regular Force (Reg F) could remain eligible for benefits under the previous 
version of the Canadian Forces Superannuation Act (CFSA), the so-called “grandfathering” clauses. Under the 
previous version of the CFSA, pension entitlements were linked to the terms of service (TOS). This included the 
access to an immediate unreduced annuity after completing an intermediate engagement of 20 years (IE20). In the 
modernized CFSA, rather than completing his or her TOS, a CAF member must have completed 9,131 days of paid 
service, the equivalent of 25 years, referred to as an IE25. During the transition period, CAF members serving on 
an IE20 and those who would become eligible for an IE offer before 1 March 2007 were asked to select whether 
they wished to be or remain subject to an IE20 under the previous CFSA version or to accept an IE25 under the 
modernized CFSA version. 

An internal policy regarding re-enrollees prevented certain CAF members from being offered an IE. They were 
instead offered either successive short engagements (SE) for officers or fixed periods of service (FPS) for 
non-commissioned members, to bring them to a combined 20 years of service, so as to entitle them to the same  
benefits as would have an IE20. The concerned CAF members had been assured that they would remain 
eligible for an immediate unreduced annuity after 20 years of service, as if they had completed an IE20 under 
the terms of the previous CFSA version. However, with regard to re-enrollees, the grandfathering clauses of 
the modernized CFSA legislation only provided this option to those who had accrued ten years or more of 
pensionable service as of 1 March 2007. 

The Committee’s research determined that those who, like the grievor, re-enrolled in the Reg F between 
2 March 1997 and 30 April 2005 and did not reach ten years of combined service by 1 March 2007, but had 
accepted other TOS than an IE, on the incorrect assumption and representations of CAF authorities, must now 
complete 9,131 days of paid service (25 years) in order to be eligible to an immediate unreduced annuity.  
CAF members who find themselves in this situation may be unaware that they are in fact required to serve 
another five years to receive an immediate unreduced annuity. The first of any CAF members affected by this 
could potentially complete 20 years of combined service and request release as early as 1 March 2017.

RECOMMENDATION 
The Committee recommended that the CDS further investigate the issue and consider recommending an 
amendment to subsection 16.1 of the Canadian Forces Superannuation Regulations. The intent would be to provide 
the entitlement to an immediate unreduced annuity upon completion of 20 years of combined service under the 
former CFSA for re-enrollees who were offered, prior to 1 May 2005, successive non-IE terms of service totaling 
20 years of combined service, and who had accrued less than ten years of pensionable service as of 1 March 2007. 
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NEW INTERIM DIRECTION — ACTING WHILE SO EMPLOYED PROMOTION 
CASE 2016-083

ISSUE 
The Committee observed that the CAF promotion policy has been under review for several years with the 
expectation that a new Defence Administrative Orders and Directives (DAOD) on promotion will be the end result.

The Committee also noted that it may be several more months or even years before the DAOD is promulgated. 
Until that occurs, Canadian Forces General (CANFORGEN) message 060/00 continues to stand as the existing 
framework for Acting While so Employed (AWSE) promotions even though it no longer reflects the CAF’s position 
on AWSE promotion. The outdated CANFORGEN compels affected CAF members to submit grievances because 
only the CDS can waive promotion requirements.

RECOMMENDATION 
The Committee recommended that, pending the promulgation of the new DAOD on promotion, the CDS direct the 
release of a new CANFORGEN providing interim guidance and direction on qualifying and obtaining approval of 
AWSE promotions.
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RIGIDITY OF THE CANADIAN FORCES INTEGRATED RELOCATION PROGRAM DIRECTIVE 
CASE 2016-121

ISSUE 
The purpose of the Canadian Forces Integrated Relocation Program (CF IRP) is to minimize the negative financial 
impact on CAF members by enabling them to relocate at a reasonable cost to the public. In its current form,  
the CF IRP directive is rigid and has undesirable effects. Simply put, the directive does not allow relocated military 
members to review or adjust their original decisions when necessary based on changes, difficulties or personal 
circumstances. This hinders their ability to divest themselves of their principal residence. The Committee believes 
that CAF members should have the opportunity to review their original decision and claim the allowances that 
are most compatible with their situation when divesting themselves of their primary residence in the context of 
relocation, without exceeding the amounts provided by the directive. The Committee therefore concluded that 
section 8.2 of the CF IRP would benefit from a significant overhaul in order to better meet the needs of members, 
the CAF and the general public. 

RECOMMENDATION 
The Committee recommended that the CDS order the review of section 8.2 of the CF IRP so that amendments be 
made to enable CAF members to review their original decision, including when they sell their principal residence 
as part of a relocation, without exceeding the amounts provided by the directive.

LAND DUTY ALLOWANCE — ATTACH POSTING TO A NON-DESIGNATED UNIT
CASE 2016-125

ISSUE 
While reviewing a grievance regarding the recovery of the land duty allowance (LDA), the Committee noted 
that the grievor’s home unit, designated as an operational unit for the purposes of chapter 205 of the 
Compensation and Benefits Instructions (CBI) governing LDA, attach posted personnel for lengthy periods of 
time to a non-designated unit to perform duties associated with positions established within its own unit 
establishment to provide support to that other unit on a permanent basis. This practice contravenes posting 
authorities and is contrary to the practice of another unit operating under the same circumstances.

This practice also resulted in barring the affected CAF members from receiving the LDA in accordance with 
paragraph 205.33 of the CBI. The Committee found that the circumstances surrounding the actual posting 
of these CAF members did meet the definition of an attach posting but was rather better described as a 
reassignment of position within the same unit. Further, the Committee noted that a reassignment of position 
would not disqualify the CAF members of the unit in questions from receiving the LDA. 

RECOMMENDATION 
The Committee recommended that the files of all CAF members of the grievor’s home unit in question, employed 
under the same circumstances since the inception of the LDA policy, be reassessed for eligibility to the LDA, in 
light of the particular circumstances of their posting.
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PROVISION OF ACCURATE AND TIMELY INFORMATION ON RETURN MOVE FROM  
A POSTING ABROAD 
CASE 2015-301

ISSUE 
The Canadian Forces Integrated Relocation Program (CF IRP) aims to allow CAF members to make informed 
decisions on the manner in which their moves from one location to another are conducted, domestically or 
internationally. One of these decisions is which, and the amount of, household goods and effects (HG&E) to place 
in long-term storage (LTS), to discard, or perhaps to acquire, and eventually to move within the scope of the 
weight entitlements prescribed in the CF IRP directive. The pre-move consultation is a key element to assist the 
military member and their family in making informed choices.

The Committee noted a major flaw with regard to the manner in which moves outside of Canada are 
performed, as well as how they are administered in accordance with the CF IRP directive. First, the pre-move 
consultation of HG&E at origin (overseas) is based on a volumetric weight assessment, whereas the weight at 
destination (in Canada) is actually scaled. Volume and weight are not really comparable units of measurement. 
A volume-based estimation of weight at origin can lead to a significant difference in comparison with the 
actual weight scaled at destination. 

Second, CAF members are not necessarily made aware of the actual weight of their HG&E that was placed in 
LTS when the total weight on relocation to an overseas destination (shipped and in LTS) did not exceed the core 
entitlement of 20,000 lbs. The lack of such valuable information prevents CAF members and their family to make 
informed decisions on which/the amount of HG&E to discard, or perhaps to acquire, and eventually to move on 
return to Canada within the scope of the weight entitlements for an international move.

RECOMMENDATION 
The Committee recommended that the CAF and their agents develop and implement a process whereby 
CAF members are provided accurate and timely information regarding the estimated weight of their HG&E  
on relocation, more so on out-of-Canada postings, and are always provided with the actual weight of their 
HG&E in LTS, regardless of the circumstances of their relocation. This will allow them to make informed 
decisions regarding the management of their HG&E with due consideration of the weight entitlement and 
funding envelopes of the CF IRP directive.
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OPERATIONAL 
STATISTICS
This section contains an overview of the Committee’s operations, as related to the average 

time used to complete the review of a grievance, the types of grievances received, the annual 

workload, and the CDS responses to the Committee’s findings and recommendations (F&R). 

For comparison purposes and added perspective, the statistics in some cases cover the last few 

years, but their main focus is 2016 data.

A TIMELY REVIEW

In 2016, the Committee continued to 
maintain the average time for completing 
the review of grievances under its 
productivity standard of four months, 
slightly improving its efficiency despite 
a high level of referrals and vacancies 
in the Committee’s membership. As 
of 31 December 2016, the Committee 
received 230 cases and issued findings and 
recommendations reports for 250 cases. 

Note: To simplify the reading of this 
section, we use CDS to refer to the final 
authority which includes the CDS and  
his/her delegate.

100% 
COMPLETED

76% 
COMPLETED

Figure 1  illustrates the average elapsed time taken to complete cases 
over the last five years, as of 31 December 2016. 

* Not all cases received in 2016 have been completed to date. These statistics will be 
adjusted in future reports to include the balance of the cases received in 2016.

2012 2013 2014 2015 2016*

2.6
3.5

4.3 3.9 3.9

AVERAGE ELAPSED TIME IN MONTHS
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AN INDEPENDENT REVIEW

As an administrative tribunal, the 
Committee has the obligation to review 
every case fairly and impartially. Each 
file is reviewed carefully and on its own 
merits while taking into consideration 
the issues raised by the complaint, the 
relevant evidence and the submissions of 
both the grievor and the CAF authorities.

Between 2012 and 2016, the Committee 
issued F&R on 1028 grievances, of 
which 53.2% (547 cases) found that 
the grievor had been aggrieved by 
a decision, act or omission in the 
administration of the affairs of the CAF. 
In the remaining 45.6% (469 cases), 
the Committee recommended that the 
grievance be denied.

Starting in 2014, the Committee made 
changes to the way it captures its 
statistics where it had determined that 
a CAF member has been aggrieved. In 
the 53.4% (400 cases) where the grievor 
had been aggrieved, the Committee had 
recommended to grant full or partial 
remedy in 94.3% (377 cases); in 4.0% 
(16 cases), the Committee recommended 
that a remedy be obtained outside of the 
grievance process, rather than be granted 
by the CDS; in 1.8% (7 cases) a remedy 
could no longer be recommended 
(i.e., the grievor was no longer a CAF 
member or the issue of the grievance 
was moot).

Figure 2 sets out the distribution in percentage of the Committee’s recommendations 
issued between 2012 and 2016 (1028 cases) as of 31 December 2016. 

Note: Totals may not add to 100% due to rounding.
* Cases that were referred for which the Committee concluded that the matter was not grievable  

 or the party had no right to grieve (e.g., a retired member of the CAF).

2012 2013 2014 2015 2016

56% 48% 53% 55% 52%

41% 49% 47% 44% 48%

Aggrieved Not aggrieved Cases closed*
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“An extremely cogent document, I found the findings and 
recommendations to be sagacious and non-partisan. I was 
impressed with the clarity and forthrightness with which 
responsibility was attributed to the players in this grievance.  
If this sort of analysis and vision had been applied by those same 
individuals from the outset, then this grievance would not have 
come to pass.”  
A grievor commenting on the Committee’s findings and recommendations in his case

KEY RESULTS

In the last five years, the CDS rendered 
decisions on 761 cases out of 1028 
reviewed by the Committee. A total of 
391 of these decisions addressed cases 
where the Committee found that the 
grievor had been aggrieved by a decision, 
act or omission in the administration 
of the affairs of the CAF. The remaining 
370 decisions addressed cases where 
the Committee recommended that 
redress be denied.

In the 391 grievances where the 
Committee recommended redress be 
upheld or upheld partially, the CDS 
agreed in 73% of the cases (287 files). 

Figure 3 illustrates the distribution of the CDS decisions issued between  
2012 and 2016 for these two categories as of 31 December 2016.

Cases where the Committee  
found that the grievor had  

been aggrieved

Cases where the Committee  
found that the grievor had  

not been aggrieved

CDS agrees and partially agrees 
with the Committee’s F&R

CDS does not agree  
with the Committee’s F&R

Cases withdrawn at CDS level

23%

1%

72%

88% 6%5%
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ANNUAL WORKLOAD

COMPLETED GRIEVANCE REVIEWS

The following table outlines the distribution by recommended outcomes of the 250 cases completed by the Committee in 2016.

  Careers Harassment
Medical and 
Dental Care Other Pay and Benefits Releases Total

AGGRIEVED 64 8 5 3 41 8 129

Recommend No Remedy 1 0 0 0 1 0 2

Recommend Remedy 63 7 5 2 39 8 124

NOT AGGRIEVED 38 4 4 11 53 9 119

NOT GRIEVABLE 0 0 0 0 2 0 2

GRAND TOTAL 102 12 9 14 96 17 250

CATEGORIES OF GRIEVANCES RECEIVED

Figure 4 shows the breakdown by category of the grievances received by the Committee in the last three years. 

Releases

Pay and Benefits

Other

Medical and Dental Care

Harassment

Careers

Note: Totals may not add to 100% due to rounding.

2014

10%

47%

28%

7%

8%
1%

2015

6%

61%

21%

4%
6%

2%

2016

8%

47%

33%

5%
6%

1%
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CDS DECISIONS RECEIVED IN 2016 

The Committee received CDS decisions 
in response to 241 grievances for 
the period between 1 January and 
31 December 2016. The CDS:

• agreed with the Committee’s 
recommended outcome in 67% of 
these cases;

• partially agreed with the Committee’s 
recommended outcome in 10% of 
these cases; and

• did not agree with the Committee’s 
recommended outcome in 15% of  
these cases.

9% of the cases were resolved through 
the CAF informal resolution mechanism, 
after the Committee issued its F&R. 

Note: Totals may not add to 100% due to rounding.

Figure 5

 
CDS agrees

 
Withdrawn at CDS level

 
CDS partially agrees

 
CDS disagrees

67%9%

10%

15%
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"…I was very impressed with the distillation of my case that the 
Committee did. Their recap was excellent and framed the salient 
points much better than I had originally stated. It is nice to feel 
supported through the process…"
A grievor commenting on the Committee’s findings and recommendations in his case
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CASE SUMMARIES 
In 2016, the Committee issued 250 findings and recommendations (F&R) reports. For the purpose of this annual report,  

we are taking a closer look at ten cases of particular interest, with a summary of the issue (or issues) at stake,  

the Committee's position with regard to each case, and the F&R issued after their review by the Committee. When available,  

the final authority decision is also included. Summaries of select cases for which the Committee issued F&R reports in  

2016 can be found online: www.canada.ca (under Departments and agencies).

RECOVERY OF TEMPORARY 
SERVICE ALLOWANCE
CASE 2015-242

From April 2008 to March 2011,  
the grievor was offered six consecutive 
periods of Class B Reserve service, 
away from his permanent place of 
duty, totalling 1,093 straight days of 
service. He was paid temporary service 
allowances (free food and lodging,  
as well as incidental expenses) for the 
entire period. The chain of command 
claims that it made an informed decision 
to proceed in this way, having to address 
needs for essential duties that could 
not be met otherwise, while it was not 
able to offer any period of service of 
365 days or more at a time, prohibiting 
his relocation. On being informed of this 
situation, the Director Compensation 
and Benefits (Administration) (DCBA) 
determined that the grievor was attached 
posted and not employed on temporary 
duty, thus entitled to temporary service 
allowances only for the first 364 days. 
The grievor was informed that the CAF 
would recover allowances paid as of the 
365th day. The grievor claimed that if he 
had been informed at the time, he would 
assuredly have vacated his quarters 
before the end of the first period of 
service and secured accommodation 
in the community. He feels that the 
recovery has placed a heavy financial 

burden on him and is asking for the 
amounts due to be waived.

As initial authority (IA), the Director 
General Compensation and Benefits 
acknowledges that the current Canadian 
Forces Temporary Duty Travel Instruction 
(CFTDTI), effective 1 February 2011,  
did not cover the grievor’s situation.  
The IA supported DCBA’s decision that 
the recovery of any allowances paid 
beyond the 365th day was justified.

The Committee found that the situation 
was examined in the light of the CFTDTI 
which took effect only on 1 February 
2011, and not of the CFTDTI which was in 
effect from 1 October 2002 to 31 January 
2011. The Committee noted that 
confusion reigns as to the policies that 
applied in these circumstances during the 
period in question, especially with regard 
to reservists. It thus seems that before 
1 February 2011, there were no policies 
providing for allowances to reservists 
in such circumstances. The Committee 
further noted that policies are formulated 
in a way that seems to assume that 
periods of service are determined in 
advance. The Committee found that no 
provision in either instruction allows for a 
change for “temporary duty” to an attach 
posting and finally to a posting, or deals 
with transition among the various benefit 
packages to which military personnel are 
entitled in these circumstances. 

The Committee observed that the DCBA 
and the IA have both treated the case as 
if the grievor had knowingly accepted 
a period of employment of more than a 
year and that, from the outset, the intent 
was to employ him for the entire period 
of 1,093 days, not that circumstances had 
evolved over time. The Committee did 
not subscribe to the conclusion that the 
recovery was justified. 

The grievor’s situation should normally 
have been reviewed under the applicable 
policies at the time to determine the 
allowances to which he would have been 
entitled during each of his new periods 
of service. However, the Committee 
agreed that the grievor’s situation was 
special and that it would be difficult to 
proceed in this way. The Committee 
concluded that it would be reasonable 
and fair to recommend that the CDS 
exercise the discretion he is granted and 
remit charges for quarters and rations 
from 1 April 2008 to 31 March 2011, and 
recalculate the amounts due. 

CDS DECISION: Pending
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REIMBURSMENT FOR TRAVEL 
TO MEDICAL APPOINTMENTS
CASE 2015-299

After being seriously injured in a 
training accident, the grievor spent the 
better part of three years on extended 
sick leave. During this time, he was 
required to attend numerous medical 
appointments both within and outside 
of the local area of his normal place of 
duty. In the first year, the grievor was 
reimbursed, or partially reimbursed 
for travel to his medical appointments 
outside of the local area, but then, due to 
an apparent change in policy, he was no 
longer reimbursed.

The Director Compensation and Benefits 
Administration (DCBA) had advised the 
unit involved that because the grievor 
was on sick leave, he could not be 
considered to be “on duty.” Therefore, 
travel expenses were not reimbursable 
under the Canadian Forces Temporary 
Duty Travel Instructions. The initial 
authority (IA) stated that, based on the 
DCBA direction, he was unable to grant 
redress. However, the IA opined that the 
grievor was being treated unfairly and 
supported the grievor in submitting his 
grievance to the final authority.

The Committee determined that the 
grievance hinged on the question of 
whether or not the grievor, who was 
on sick leave, could be considered to 
be “on duty” when attending medical 
appointments. The Committee reviewed 
the Associate Deputy Minister (Human 
Resources – Military) Instruction 08/05- 
instead of, Health-Related Travel, and 
found that it clearly states that CAF 
members “travelling on health-related 
matters are considered on ‘temporary 
duty’ status.” The Committee also noted 

that the Canadian Forces Health Services 
Group Instruction 3100-21 - Sick Leave 
states that CAF members who are on 
sick leave are considered to be “on duty” 
when they attend an appointment to be 
medically reassessed for the purposes of 
sick leave. 

The Committee then considered the facts 
of the grievor’s case:

• he was seriously injured while 
participating in a training exercise, 
while on duty;

• the medical appointments were all 
planned, scheduled and organized by 
the CAF; 

• the appointments were an integral part 
of the CAF medical care provided to 
the grievor; 

• the grievor had an obligation to follow 
and comply with the medical care 
plan put in place by CAF medical 
authorities; and 

• failure to attend the appointments 
could have led to administrative or 
disciplinary action against the grievor.

Based on the above, the Committee 
found that the grievor should be deemed 
to be “on duty” while attending the  
CAF-directed medical appointments. 
The Committee therefore recommended 
that the grievor be reimbursed for his 
travel expenses for those appointments 
which were outside of his local duty area. 

CDS DECISION: Pending

ACCOMMODATIONS FOR 
BREASTFEEDING
CASE 2015-310

Shortly after her return to work following 
a maternity leave, the grievor was 
notified that she was to take part in an 
exercise. She asked the base medical 
staff to obtain employment limitations 
that would allow her to be deployed 
to an environment favourable to her 
decision to breastfeed her child.  
The medical staff informed her that her 
request was administrative in nature and 
should be addressed through the chain  
of command. 

The grievor sent her chain of command 
a list of her needs, including access to a 
private room, electricity, running water, 
a freezer and the approval of regular 
break periods. The chain of command 
indicated that it would support the 
grievor’s requests when possible and in 
accordance with the operational needs 
of the exercise, adding however that it 
would take place in austere conditions 
and that the high operational tempo 
would not guarantee that her needs 
would always be met. The chain of 
command cautioned the grievor that she 
should be resourceful in finding solutions 
to her specific needs. 

When she returned from the exercise, 
dissatisfied with the treatment she 
had received, the grievor submitted a 
grievance asking that the CAF adopt a 
policy in support of breastfeeding and 
reimburse her the costs of renting a 
breast pump for the duration of the 
exercise. She submitted that despite 
the support from her chain of command 
and its efforts to put in place favorable 
conditions, the exercise was incompatible 
with breastfeeding and represented a risk 
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to her health due to hygiene reasons,  
the schedule and lack of privacy.

The initial authority (IA) denied the 
grievance, indicating that breastfeeding 
is a personal choice and that medical 
limitations should not be issued to allow  
a mother to breastfeed her child.  
He explained that it was up to the chain 
of command to accommodate the needs 
of a breastfeeding mother, which seemed 
to have been done for the grievor, to the 
extent possible. As for reimbursement 
of the breast pump, the IA concluded 
that this was not included in the range of 
CAF health services, so an exception to 
accommodate the grievor was not justified. 

The Committee found that the grievor 
had not established a prima facie case 
of discrimination against her, based on 
sex or family situation. Although she 
had a legal obligation to feed her child, 
she did not demonstrate that the child 
had a medical condition necessitating 
breast milk or that there was no other 
accessible or available alternative in 
providing care for her child.

Moreover, the Committee found that 
the chain of command’s efforts to 
accommodate the grievor during the 
exercise, although it was not obligated to 
do so, were reasonable. 

As for reimbursement of the breast pump, 
the Committee agreed that this was not 
included in the range of CAF health care 
services that are comparable to health 
care services provided for Canadians 
under provincial health care plans, which 
do not include this either. Given the 
absence of a specific medical condition, 
the Committee determined that the 
grievor’s situation did not justify that an 
exception be made and recommended 
that the breast pump not be reimbursed. 

Lastly, although the grievor required 
that the CAF adopt a clear policy on 
breastfeeding, the Committee determined 
that the Canadian legislation to which 
the CAF are subject already very clearly 
frames the needs in the grievor’s request. 

The Committee recommended that the 
grievance be denied. 

CDS DECISION:

The final authority agreed with the 
Committee's findings and recommendation.

The Initial Authority explained 
that it was up to the chain of 
command to accommodate 
the needs of a breastfeeding 
mother, which seemed to 
have been done for the 
grievor, to the extent possible.

HOME EQUITY ASSISTANCE
CASE 2016-007

While in the process of selling his 
condominium upon posting, the grievor’s 
condominium corporation unexpectedly 
levied a special assessment of $17,000 
against each of the condominium units. 
In order to conclude the sale with a 
prospective buyer, the grievor reduced 
his sale price to compensate for the 
special assessment and then applied 
for the Home Equity Assistance (HEA) 
benefit to make up for the loss he 
suffered. His application for HEA was 
denied as it was found that it was his 
personal choice to lower the price of 
his home. The grievor argued that the 
financial loss he suffered on the sale 
of his home was not due to a personal 

decision, but rather to unforeseen factors 
beyond his control and that his loss met 
the intent of the HEA benefit criteria.

The Director General Compensation and 
Benefits, acting as the initial authority (IA), 
determined that the reduction in the sale 
price of the grievor’s house was based on 
the requirement for deferred maintenance 
as detailed in the special assessment levied 
by the condominium corporation. The 
IA pointed out that, as per the Canadian 
Forces Integrated Relocation Program 
(CF IRP) directive, any reduction in the 
sale price based on deferred maintenance 
cannot be included when calculating HEA.

The Committee observed that the CF IRP 
does not define or provide examples as to 
what is, or would be, considered deferred 
maintenance. The Committee referenced 
the Royal Canadian Mounted Police IRP 
directive which provides an example of 
deferred maintenance and found that the 
special assessment was not levied due 
to what could be considered deferred 
maintenance, but rather it was levied 
to ensure sufficient funds would be 
available for future planned maintenance. 
As such, the Committee found that the 
reduction in the grievor’s listing price was 
not due to deferred maintenance. 

The Committee therefore recommended 
that the grievor be granted HEA based  
on the loss he suffered on the sale of  
his home. 

CDS DECISION: Pending
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VOCATIONAL 
REHABILITATION PROGRAM 
FOR SERVING MEMBERS 
CASE 2016-044

The grievor contended that his 
commanding officer (CO) twice denied his 
request to participate in the Vocational 
Rehabilitation Program for Serving 
Members (VRPSM) merely out of spite 
for having caused a summary trial to 
be reviewed and quashed. The grievor 
submitted that the denial was a form 
of extrajudicial punishment based upon 
an alleged service offence that he had 
succeeded in getting dismissed. 

The initial authority (IA), the Commander 
1 Canadian Air Division Headquarters, 
found that although the CO may have 
had valid concerns, he should have 
tempered those concerns with due 
consideration for the intent of the 
VRPSM. The IA found that the grievor 
was unfairly denied access to the VRPSM. 
Regrettably, since the grievor was no 
longer serving in the CAF, approving his 
VRPSM request was no longer possible. 
Following receipt of the IA decision, 
the grievor sought five months pay as 
compensation for denying his VRPSM.

The Committee noted that the intent of 
the VRPSM, as set out in Canadian Forces 
General Message 151/07 and in the Aide 
Memoire for the VRPSM, is to ensure 
to the extent possible that releasing 
CAF members are given the support 
they need to successfully transition to a 
civilian career. The Committee concluded 
that the CO denied the request because 
of the conduct of the grievor, and found 
that although the decision was not 
overtly contrary to CAF policy, it failed to 
respect the intent of the policy and was 
unreasonable and overly restrictive. 

The Committee reiterated that the aim 
of the grievance process is to provide 
a CAF member with a rights-based 
mechanism capable of repairing a 
situation or restoring a grievor to where 
he/she should have been in the first 
place had that injustice not occurred. 
The Committee confirmed with the 
Servicemen’s Income Security Insurance 
Plan (SISIP) that the grievor had full 
access to all of SISIP’s programs and 
benefits, and that he had availed himself 
of SISIP’s vocational training benefit by 
upgrading his educational qualifications.
Consequently, the Committee 
recommended that the grievor’s request 
for five months pay be denied. 

CDS DECISION:

The final authority (FA) agreed 
with the Committee’s findings and 
recommendation that the grievance 
be denied. Like the Committee, given 
the evidence on file, the FA found that 
denying the grievor’s request for VRPSM 
was unreasonable and unwarranted 
given the circumstances. However, 
while the FA regrets that the grievor 
was not afforded that program, he was 
pleased to note that the grievor took 
advantage of the vocational training 
offered to medically releasing CAF 
members through the SISIP. 

ANNUAL LEAVE DURING 
RETIREMENT LEAVE
CASE 2016-089

In February 2015, the grievor submitted 
his intent for release in October 2015. 
In June 2015, CANFORGEN 115/15 – 
Amendments to the Queen’s Regulations 
and Orders for the Canadian Forces (QR&O) 
chapter 16 was issued. One of the 
amendments announced was that CAF 
members on retirement leave could not 
earn annual leave, and this amendment 
was effective 1 April 2015. The message 
also allowed for a transition period 
from 1 April to 31 August 2015, wherein 
military members who had already 
commenced retirement leave during 
that timeframe would receive special 
leave in lieu of annual leave. It was 
also made clear that for CAF members 
who would commence retirement leave 
after 31 August 2015, their retirement 
leave would be administered under the 
amended QR&O; in other words, no 
special leave in lieu was to be authorized. 
The grievor contended that his retirement 
plan and decision were based on the 
regulations in effect at the time he 
submitted his intention to release, and 
that he lost 10 days of leave as a result of 
the amended regulations. He requested 
10 days of special leave, as was granted 
during the transition period announced in 
CANFORGEN 115/15.

The Director General Compensation and 
Benefits, acting as the initial authority 
(IA), denied the grievance. The IA 
noted that QR&O chapter 16 – Leave, 
represents the Minister of National 
Defence (MND) regulations pursuant  
to subsection 12(2) of the National 
Defence Act. As such, the IA stated that 
the MND is the only authority who can 
create and amend these regulations,  
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and officers in the CAF cannot grant 
leave in any other manner. Given that 
the grievor commenced his retirement 
leave in October 2015, the IA stated 
that he has no authority to grant special 
leave outside of the authorized transition 
period in CANFORGEN 115/15 and 
the grievor is therefore subject to the 
amended QR&O provisions.

The Committee noted that the grievor 
commenced his retirement leave on his 
chosen date in October 2015, which 
occurred after the amended QR&O 
took effect in April 2015, and after the 
transition period ended in August 2015. 
As a result, the Committee found that he 
was not eligible to accumulate annual 
leave, and not entitled to special leave 
during his retirement leave.

Over the years, the Committee has  
often been critical of the reduction 
or the removal of benefits without a 
measure of protection or transition.  
The Committee was pleased to see that 
in this instance the CAF did implement  
a transition measure.

The Committee recommended that the 
grievance be denied.

However, the Committee made an 
observation that, as comparable groups 
to the CAF, the Federal Public Service 
and the Royal Canadian Mounted Police 
are both currently permitted to accrue 
annual leave while taking annual leave, 
special leave, or other paid leave, even 
when that leave is taken right before 
retirement. In other words, unlike the 
CAF, they are not restricted from earning 
annual leave while taking various 
types of paid leave at the end of their 
career. The changes to the QR&O have 
essentially placed CAF members at a 
disadvantage when compared to their 

federal counterparts. It is unclear to the 
Committee why this amendment was 
felt to be necessary, and left it to the 
CDS to decide whether he wished to 
review the amendment. 

CDS DECISION:

The final authority agreed with the 
Committee’s findings and recommendation 
that the grievance be denied. 

TUTORING EXPENSES
CASE 2016-098

The grievor maintained that she did not 
receive adequate support for her family 
when the Director Casualty Support 
Management (DCSM) denied her request 
for reimbursement of her children’s 
tutoring expenses. These tutorial 
expenses had been deemed necessary 
following the impact on the family of a 
serious injury suffered by the children’s 
father, also a CAF member. The grievor 
contended that the policy should be 
amended to provide publicly funded 
tutoring assistance to the children of CAF 
members with injuries attributable to 
military service.

The initial authority (IA) found that part 
of the grievance had been resolved, as 
funding for tutoring of the grievor’s 
dependant children had been addressed 
with the assistance of a charitable entity. 
In response to the grievor’s concern 
with the need to expand public funding 
support in current CAF policy, the IA 
recommended that the file be referred to 
the Director Compensation and Benefits 
to examine this possibility in consultation 
with Treasury Board.

The Committee determined that the 
grievor’s situation could be interpreted 
within the context of Compensation 

and Benefits Instructions (CBI) 211.05 
which provided for the reimbursement 
of childcare expenses and other types 
of “reasonable and necessary” caregiver 
expenses for dependant children. 
Specifically, the Committee found that 
helping with homework and providing 
educational support to the grievor’s 
children fell within the category of “daily 
activities” found in CBI 211.05(3)(b). 

Finding no need for policy amendment, 
the Committee recommended that the 
CDS simply provide further guidance 
on situations that could fall within 
CBI 211.05(3).

CDS DECISION: Pending

VOLUNTARY RELEASE 
BEFORE A POSTING 
CASE 2016-120

The grievor asked that his next posting 
be canceled, as he opted for a voluntarily 
release after 30 years of service.  
As this was seen as an attempt to avoid  
a posting, the Director of Military Careers 
(DMC) ordered the grievor’s release, 
with retirement leave effective on the 
scheduled posting date, which was two 
months earlier than the release date 
requested by the grievor. The grievor 
contested the DMC’s decision.

Acting as the initial authority, the 
Director General Military Careers 
dismissed the grievance, also concluding 
that the request was an attempt to avoid 
a posting and that the DMC’s decision 
complied with the applicable policy.

The Committee concluded that the 
circumstances did not meet the definition 
of an attempt to avoid a posting within 
the meaning of Canadian Forces 
Administrative Order 15-2 – Release –  
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Regular Force. The Committee determined 
that the grievor had put his house up for 
sale in light of his upcoming release more 
than six months before he received his 
posting message. The grievor had also 
informed his chain of command as soon 
as he had found out about a possible 
posting and had submitted his release 
before he received his posting message. 
According to the Committee, the grievor 
had exercised due diligence by requesting 
the cancellation of his posting, since he 
was entitled to be released with a 30-day 
notice and could have accepted his 
posting, taken advantage of the relocation 
benefits, and then again obtained 
relocation benefits for his intended place 
of residence upon his release.

The Committee concluded that the 
grievor had been aggrieved by the DMC’s 
decision to release him more than two 
months before the date requested. Under 
these circumstances, the Committee 
recommended that the CDS determine 
the most appropriate redress for the 
harm done to the grievor. The Committee 
recommended that, at the very least, 
the CDS recognize that the grievor was 
treated unfairly and that he should have 
been released on the requested date, not 
on the imposed date.

CDS DECISION: Pending

TERMS OF SERVICE FOR 
CLASS B RESERVE 
CASE 2016- 109

The grievor claimed that it was unfair 
of the Director Reserve Support 
Management (DRSM) to deny his 
request to be promoted back to 
his substantive rank after having 
temporarily relinquished that rank for 
the period that he was employed on 

Class B Reserve Service. Having suffered 
an injury while so employed, DRSM 
determined that the grievor no longer 
met the universality of service (UoS) 
requirements and was no longer entitled 
to be promoted back to his former rank. 
As redress, the grievor requested to be 
promoted back to his substantive rank 
or be provided with appropriate reasons 
why this was not possible.

The initial authority (IA) was unable 
to render a decision within the time 
limits prescribed in Queen’s Regulations 
and Orders (QR&O) paragraph 7.15(2). 
Nonetheless, a synopsis of the 
grievance was completed by the analyst 
at the IA level. The analyst found 
that once the grievor relinquished his 
rank, promotion back to his former 
rank was not automatic, but subject 
to the grievor meeting all of the 
normal criteria for promotion. Given 
that the grievor did not meet the 
UoS requirements due to his medical 
condition, the analyst recommended 
that the grievance be denied.

The Committee found that at the time 
of the Class B hiring process, there was 
no qualified candidate at the appropriate 
rank level. Therefore, in accordance 
with paragraph 4.8 of Canadian Forces 
Military Personnel Instruction 20/04, the 
grievor, whose substantive rank was one 
level higher than the position, could be 
considered. Furthermore, the Committee 
determined that the grievor should 
not have been required to relinquish 
his substantive rank to fill the Class B 
position as there was no evidence that 
the unit was unable to accommodate his 
substantive rank. 

The Committee recommended that 
the grievor’s Class B terms of service 
(TOS) be amended to show that he 

was employed at his substantive rank; 
thereby rendering the promotion issue 
moot. In the event that the CDS did 
not agree, the Committee proceeded to 
review the grievor’s situation from  
a promotion perspective. 

The Committee found no indication in 
policy that the grievor’s promotion back 
to the substantive rank he held, prior to 
relinquishing it for the purpose of filling 
a temporary military requirement, was 
competitive in nature. In the absence 
of any exceptional circumstances, 
such as inefficiency or civil conviction, 
the Committee determined that the 
grievor should have been automatically 
promoted back to his substantive rank. 

Therefore, the Committee recommended, 
in the alternative, that the grievor be 
promoted back to his substantive rank 
as of the end of his Class B TOS. In the 
event that the CDS might disagree and 
find that the promotion back to the 
grievor’s substantive rank was in fact 
competitive, the Committee found that 
it would be an appropriate case for the 
CDS to waive the requirement to be 
medically fit. 

The Committee recommended, in the 
further alternative, that the CDS use the 
discretion found in QR&O 11.02(2) to 
waive the medical criterion and promote 
the grievor back to his substantive rank 
at the end of his Class B TOS.

CDS DECISION: Pending

RELOCATION BENEFITS FOR 
LOCAL MOVES
CASE 2016-173

The grievor submitted that he had been 
unfairly disadvantaged by the policy 
amendment announced in Canadian 
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Forces General Message (CANFORGEN) 
160/14, effective 16 September 2014, 
that relocation benefits would no longer 
be payable for local moves to an intended 
place of residence (IPR) (40 kilometres or 
less from door to door). He argued that 
the failure to provide any forewarning 
of the policy change was unjust as it 
came at a financial cost to him and his 
family. As redress, the grievor sought 
the right to grandfather all those CAF 
members who moved prior to the release 
of CANFORGEN 160/14 and allow them 
the benefit of a final local move at Crown 
expense upon their retirement.

The Committee found that the grievor 
did not ask to be released from the CAF 
until almost a year after the change 
in policy came into effect and thus 
the policy was properly applied to his 
situation. Furthermore, the Committee 
found that the grievor had not yet chosen 
or initiated a move to his IPR at the time 
the policy came into effect and therefore, 
it could not be argued that the required 
conditions had sufficiently materialized 
for the grievor to have a vested right to 
the benefit.

The Committee noted that while the 
policy was in line with the framework in 
place in other agencies whose members 
were relocated at Crown expense, it was 
unfortunate that the removal of the move 
benefit had not been implemented with a 
transition measure to reduce the negative 
impact on unsuspecting CAF members. 

The Committee concluded that the 
grievor was not entitled to receive 
relocation benefits for his local IPR 
move and recommended that the 
grievance be denied.

CDS DECISION: Pending
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ANNEXES
LOGIC MODEL

The Chief of the Defence Staff is assisted 
 in rendering decisions on grievances and 
is  informed of systemic issues.

OUTPUT

ACTIVITIES

Immediate

Intermediate

Strategic

PROGRAM 
OUTCOMES

Findings & Recommendations  
on individual cases.

Review Canadian Forces grievances 
referred  by the Chief of the Defence Staff 
in a manner which is: expedient, fair, 
transparent & according to the law.

Enhanced confidence in the grievance  process  
and the administration of the  affairs of the 
Canadian Forces.

The Chief of the Defence Staff and members of the 
Canadian Forces have access to a fair, independent 
and timely review of military grievances.

Stakeholders have an increased 
awareness and  understanding of the 
Canadian Forces grievance process, 
regulations, policies & guidelines 
affecting members.

Publications, presentations, case 
summaries  and information tools on  
the Committee’s Web site.

Communicate Case Summaries, Lessons 
Learned, Trends and Systemic Issues.
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FINANCIAL TABLE

PLANNED SPENDING 2016-2017 (IN DOLLARS)

SALARIES, WAGES AND OTHER PERSONNEL COSTS 3,968,107

CONTRIBUTION TO EMPLOYEE BENEFIT PLANS 622,992

SUBTOTAL 4,591,099

OTHER OPERATING EXPENDITURES 1,782,870

TOTAL PLANNED EXPENDITURES 6,373,969

As of 30 November 2016 
Actual expenditures will vary from the planned spending.
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CHAIRPERSON AND  
CHIEF EXECUTIVE OFFICER 
BRUNO HAMEL

Mr. Hamel was appointed Chairperson 
of the Committee on 2 March 2009. In 
December 2012, he was reappointed for 
a second four-year term. Mr. Hamel is a 
retired Canadian Armed Forces officer 
with a lengthy and varied experience 
in military complaint resolution after 
many years spent as a senior grievance 
analyst and, later, as Director Special 
Grievances Enquiries & Investigations 
within the Director General Canadian 
Forces Grievance Authority. He has also 
served as Director General of Operations 
in the Office of the Ombudsman for the 
Department of National Defence and the 
Canadian Armed Forces. 

In early January 2017, Mr. Hamel retired 
from his position as the Committee's 
Chairperson and Chief Executive Officer.

 
PART-TIME MEMBER 
ALLAN FENSKE

Mr. Allan Fenske was appointed on 
13 June 2014 as a part-time member 
of the Committee for a three-year 
term. Mr. Fenske, a retired Colonel, has 
extensive legal expertise in military law 
and security issues, as well as substantial 
knowledge of the terms and conditions 
pertaining to military service. For 25 years, 
he was part of the Office of the Judge 
Advocate General where he served in 
various senior positions. He also served 
for three years as Director General 
Canadian Forces Grievance Authority.

COMMITTEE MEMBERS  
AND STAFF
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“Our employees always exceed expectations 
in what they do at the Committee, as well 
as in their wider role of public servants. 
More importantly, they never rest on their 
laurels and always seek ways to get better 
at fulfilling the Committee’s mandate with 
integrity and professionalism.”
Bruno Hamel, Chairperson and Chief Executive Officer

THE COMMITTEE’S STAFF – SEPTEMBER 2016
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CONTACT US
MILITARY GRIEVANCES  

EXTERNAL REVIEW COMMITTEE

60 Queen Street 
10th floor 

Ottawa, Ontario K1P 5Y7

Tel: 613-996-8529 
Toll Free: 1-877-276-4193 

TTD: 1-877-986-1666

Fax: 613-996-6491 
Toll Free: 1-866-716-6601

mgerc-ceegm@mgerc-ceegm.gc.ca 
www.canada.ca (Departments and agencies) 

Follow us on Twitter: @MgercCeegm

VISIT THE COMMITTEE ONLINE

The Committee publishes online summaries of select cases, 
as well as recommendations on systemic issues affecting not 

only the grievor, but other CAF members. Summaries and 
recommendations provide information about the Committee’s 

interpretation of policies and regulations, as well as on key issues 
and trends. Decisions of the final authority, whenever available, 

are also included.
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