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Getting fair outcomes for victims in Canada’s criminal justice system

Restorative Justice

What is restorative justice?

Restorative justice (RJ) is a way of looking at and thinking
about crime and the criminal justice system — one that is
meant to take a holistic, collaborative, and humanizing
approach. In principle, it posits that crime is not only a
violation of the law but also of people, relationships, and
communities. It can be understood as an approach that
focuses on repairing the harm caused by crime by:

> holding offenders accountable for their actions;

> providing parties affected by the crime an
opportunity to address their needs and seek a
resolution that lends itself towards reparation; and

> preventing further crime, harm, and victimization.

What rights to victims currently have with

respect to restorative justice?

What is the federal government doing on
this issue?

> Recent commitments signal a desire by the Canadian
federal government to re-orient the criminal justice
system to more significantly reflect restorative
principles and values.

> The Minister of Justice and Attorney General of
Canada’s mandate letter? notes the increased use of
RJ processes as an important priority for Canada’s
criminal justice system review and reform.

> In May 2016, at the 25" Session of the UN
Commission on Crime Prevention and Criminal Justice,
a resolution tabled by Canada on the issue of RJ in
criminal matters was adopted. It builds on a July 2002
resolution (RJ principles) and proposes to convene a
meeting of RJ experts to review the use and
application of the principles, along with innovative
approaches in the area of RJ.
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> Under the Canadian Victims Bill of Rights (CVBR), every
victim has the right — on request - to information
about the services and programs available to them,
including RJ programs.

e One challenge is that the CVBR provides only that
a victim has a right to information about RJ “on
request”. But if a victim doesn’'t know about RJ in
the first place, how could they possibly know to
inquire about it? The CVBR is also silent with
respect to whose role or responsibility it is to
provide such information to victims.

> The ability for victims to access information about RJ is
also included in the Corrections and Conditional
Release Act (CCRA). The CCRA requires the
Correctional Service of Canada to inform registered
victims about its RJ programs and its victim-offender
mediation services (though participation is voluntary).

Considerations

Usage

> Governments in several jurisdictions have adopted RJ
as an approach to criminal justice, for example, in
England and Wales, the United States, France, Japan,
and New Zealand.

> In 2015, Manitoba became the first province to pass
legislation specifically addressing RJ. Its Restorative
Justice Act aims to increase the use of RJ and
promote public safety by providing resolution that
affords healing, reparation and re-integration. The
Act provides that RJ programs may be used before or
after a person is charged with an offence. It
establishes an advisory council, made up of
community and government representatives, to
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provide advice and recommendations on the design

and content of RJ programs, and the most effective
means of implementing, delivering and monitoring
them.

Impact of RJ

> A multi-site study? of victims of crime and criminal

justice professionals across Canada found that criminal
justice professionals surveyed believed that RJ would

be most effective in cases involving youth in conflict
with the law, first-time offenders, minor property
offences, where the whole community is affected,
where the victim consents to participate and where
the offender is motivated to participate.

> Several studies have concluded that both victims and

offenders have high levels of satisfaction with RJ
processes and outcomes. Analysis of several studies

done by the Department of Justice Canada* found that

RJ was more successful than traditional justice
approaches in improving satisfaction of both victims
and offenders and getting offenders to comply with
restitution. There was also a modest but statistically
significant reduction in recidivism.

> Amongst the potential benefits of RJ cited for victims

are the opportunities it can provide to the victim to:
communicate with the offender who harmed them,
should they wish to do so; speak to their lived

experience’; express the impact the crime has had; ask
for answers to questions that matter to them® and/or
a sincere apology; and hold the offender accountable.

> RJ may be a more flexible or procedurally-just
approach — one that can be more readily adapted to
meet the needs of participants, provide care and

support, create dialogue and enable victims to take on

a more active role in decisions and outcomes.”

> Some of the central concerns for victims participating

in RJ include risks of re-victimization or secondary
victimization, pressure to participate, safety and
confidentiality.®

Victims’ needs and concerns

> The available literature emphasizes that careful
consideration is required to ensure that adequate
information, resources, choices, options and
safeguards are in place, and that the needs and

concerns of victims and survivors are fully addressed.
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>

A key concern that has been raised is that RJ too often
takes as its starting point an offender-centred rather
than a victim-centred (or evenly balanced) point of
view.?

e Where an offender-centred approach is taken,
victims' needs for supports within the process,
such as counselling and follow-up care, may be
overlooked.

Some victims express concern about possibly
forfeiting the opportunity to see the offender
prosecuted in the criminal justice system should RJ be
used."®

Concerns have been expressed where RJ appears to
go hand-in-hand with expectations for reduced
offender penalties."

There are a few international examples where a victim-
centred approach to RJ has been specifically adopted.
Such examples have shown promising results, with
victims feeling more respected, heard and satisfied.

Appropriateness

>

There is ongoing debate about the suitability of RJ in
certain situations — for example, gender-based
violence.

Most RJ programs are not equipped to deal with
serious cases involving power inequalities, such as
sexual assault or abuse, or domestic violence. Some
programs have devoted extensive effort to training,
consultation and partnership with appropriate
supporting agencies to offer RJ in some of these
cases, but that is not the norm.

A number of countries are exploring options for
developing guides or standards to assist practitioners
in assessing risk and applying RJ in cases of
interpersonal violence and sexual assault.

Awareness

>

In a Canadian study, 102 victims in cases where a
charge had been laid' were asked if they had been
given information about RJ processes after the crime.
Just three of these victims said that they were given
such information.

In public opinion research commissioned by the
Department of Justice Canada in 2016, fully 80

[ Lt

Canada



OFOVC ENGAGEMENT « GETTING FAIR OUTCOMES FOR VICTIMS IN CANADA'S CRIMINAL JUSTICE SYSTEM

percent of those surveyed thought that criminal justice
system officials should be required to inform
victims/survivors and accused people of the
availability of options focused on the acceptance of
responsibility and reparation of harm, such as RJ.

A study on the RJ experiences amongst 34 victims of
serious crime in Canada and Belgium™ identified two
main approaches to providing information to victims
about RJ options: a protective approach (i.e., victims
were told about RJ only if they explicitly asked about
it) and a proactive approach (victims were provided the
information about RJ in a systematic way). The
researchers found that victims preferred to be
proactively informed about their RJ options, as long as
certain conditions were respected (i.e., a guarantee of
voluntary participation and use of RJ as a complement
to criminal justice proceedings).

Indigenous RJ practices

>

While many of the concepts of RJ philosophy find
their origins in the traditional practices of Indigenous
cultures around the world'8, it must be acknowledged
from the outset that there are important differences
between what have been called “western” approaches
to RJ and Indigenous approaches to RJ".

In R v Gladue'®, the Supreme Court of Canada
recognized that RJ principles apply to all offenders but
went on to interpret section 718.2(e) of the Criminal
Code to require particular emphasis on RJ for
Indigenous peoples. The Court reviewed some already
existing RJ initiatives, but was clear that RJ principles
were not limited to existing sentencing processes,
leaving the door open to alternative approaches to RJ.

Ideas for change

> Research collectively points to the fact that all RJ
processes should be carefully designed, and as part of
its framework should:

e ensure that only those who have specialized
training and are highly experienced in RJ deliver
the programs;

e consider whether or not consent, even if fully
informed, is in any way driven by perceived or real
pressures from the person who caused the harm;
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e manage expectations about the process (e.g.,
ensure that the victim is aware that the offender
could withdraw from the process, or may not offer
an apology);

e ensure that face-to-face preparatory meetings are
available between mediators and the victim(s),
along with their support persons;

e ensure that appropriate measures are in place to
ensure a safe process and prevent secondary
victimization (with an understanding that risk is
dynamic and can be expected to change
throughout the process); and

e provide support and information, including after-
care support.

> Development of principles and practice standards.

e In Canada, a working group of British Columbia
(B.C.) community-based RJ providers began a
project in 2014 to develop victim-centred
standards for RJ. The project came in response to
growing interest in quality assurance from victim-
serving agencies and other RJ referral sources, as
well as RJ practitioners. The working group
conducted stakeholder engagement (focus
groups, interviews, and an online survey of crime
victims, victim service representatives, RJ
providers, and other key stakeholders in B.C.) and
documentary research on existing standards in RJ
both in Canada and internationally. This resulted
in the development of a list of draft
recommended principles and practice standards.
After a pilot study whereby various RJ agencies
implemented the recommended principles and
standards, in 2016, the working group revised and
finalized the recommendations outlining a series
of principles and practice standards for RJ services
across B.C."

More about restorative justice

Referral to RJ in Canada can occur at various entry points
within the criminal justice system — for example, pre-
charge (referral by police), post-charge (Crown), pre-
sentence (courts), post-sentence (corrections), or pre-
revocation (parole).?’ As well, in Canada, as elsewhere, RJ
can take many forms. For example, victim-offender
reconciliation or mediation programs use trained mediators
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to bring victims and accused persons together in order to
discuss the crime, its impact, and any agreement to
address it. More indirect variants also exist (e.g., where
there is instead an exchange of letters between the victim
and their offender). There is also conferencing, where the
victim, the offender, their supporters (e.g., family
members), and community members work toward
reparation, facilitated by an independent third party.
Victim impact panels bring together a group of victims
who speak to an offender about the impact that a crime
has had on their lives. Victim-offender panels bring
together victims with offenders who have committed a
similar crime to that which they have experienced (also
sometimes referred to as “surrogate RJ"). As noted,
Indigenous approaches to RJ are distinct from western
approaches; they include, for example, circles (e.g.,
sentencing, healing, releasing). The specific approach
taken will depend on the community and context but may
include elements such as bringing together members of
the community (e.g., accused persons, Elders, and often
the victim(s)) to discuss the offence, its underlying causes
and its impacts — not only on the victim but on the
community and relationships — and identify a path
forward.

The issue of RJ is also dealt with in the Youth Criminal
Justice Act (the YCJA). The YCJA is the law that governs
Canada'’s youth justice system and applies to youth who
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