Legal Representation and

Enforceable Rights

ISSUE
“While the substantive law regarding sexual

Survivors typically have no legal assault in Canada has undergone positive reform
Srnalng I ee progsedings, over the last 30 plus years in favour of women’s

even when their rights are at stake. : : ;
Wilineui e EpEsaTEe equality, .....the government has failed to implement

rights under the Canadian Victims procedures that provide complainants with
Bill of Rights (CVBR) and the consistent protection, information and participation
Canadian Charter of Rights and regarding the criminal process. These missing

Freedoms (Charter) are frequ,en“y procedures could help prevent retraumatizing
overlooked or treated as optional.

Simple and feasible changes to the experiences, guard against harmful applications
CVBR would improve its impact, of gender stereotypes and rape myths and
implementation and enforceability. accommodate psychological trauma. However, the

government’s failure to implement these crucial
procedures has resulted in a criminal process
that is harmful to female sexual violence victims,
which make up 86% of all victims of sexual
offences. This failure amounts to adverse impact
discrimination against women.”’

Karen Bellehumeur, counsel to survivors of sexual violence

IN NUMBERS

450 stakeholders responded to our survey.
Among them:

60% believed that survivor access 93% agreed that survivors

to independent legal advice (ILA) should be provided information
has increased or stayed the same automatically on how to access
compared to 5 years ago (n = 354) ILA (n =347)

BOTTOM LINE

Survivors need access to independent legal advice, enforceable rights and
recourse when their rights are not met.
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KEY IDEAS

Legal representation matters.
Survivors need access to
independent legal advice

(ILA) and independent
legal representation (ILR) to
meaningfully assert their rights

Child victims face unique
harms. Children are especially
vulnerable to secondary
trauma when their rights are
ignored or unsupported

The CVBR can be a
powerful tool. It needs to be
strengthened and enforced

Rights must be enforceable.
The CVBR and Charter rights
should not be treated as
optional or symbolic

Federal leadership is
essential. The federal
government must take
responsibility for CVBR
compliance and ensure its
primacy is respected

RECOMMENDATIONS

81

8.2

8.3

8.4

85

8.6

Fund legal representation where victims’ rights are
at stake: The federal government should immediately
invest in independent legal representation (ILR) and
independent legal advice (ILA) programs whenever a
victims’ Charter or CVBR rights are engaged within the
criminal justice system. This includes for testimonial
aid applications, private records applications,
crossexaminations, preparation of victim impact
statements, and parole hearings.

Provide information proactively: The federal
government should immediately amend the Canadian
Victims Bill of Rights (CVBR) to remove “on request”
from victims’ rights to information.

Create meaningful enforcement powers: The federal
government should immediately amend the Canadian
Victims Bill of Rights (CVBR) to allow victims to challenge
violations to their rights by creating standing, appeal
rights and a remedy from federal agencies in order to
allow victims to challenge violations of their rights.

Show CVBR consistency in proposed legislation:
The federal government should immediately amend
the Department of Justice Act to require that the
Minister examine every Bill to ascertain whether any of
the provisions are inconsistent with the purposes and
provisions of the Canadian Victims Bill of Rights and
report any inconsistency to the House of Commons at
the first convenient opportunity.

Show CVBR implementation in proposed legislation:
The federal government should immediately amend the
Department of Justice Act to require that the Minister
of Justice shall table, for every Bill introduced in or
presented to either House of Parliament by a minister
or other representative of the Crown, a statement that
sets out potential effects of the Bill on the rights that are
guaranteed by the Canadian Victims Bill of Rights.

Clarify the analysis of the Charter rights of victims
of crime: The federal government should amend the
Department of Justice Act to require that Charter
Statements include an analysis of how legislation
may affect the rights of victims of crime under the
Canadian Charter of Rights and Freedoms.

Office of the Federal Ombudsperson for Victims of Crime
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Background

Independent legal representation (ILR) is “a
retainer in which a licensee (lawyer or paralegal)
acts as the client’s legal representative for a
specific matter or transaction. Licensees (lawyers
or paralegals) providing ILR enter a standard
lawyer-client or paralegal-client relationship and
must adhere to the same professional obligations
owed to all clients.” 2

Independent legal advice (ILA) is “a limited scope
retainer in which a licensee (lawyer or paralegal)
provides objective and unbiased legal advice

to clients about the nature and consequences

of a specific decision to be made but does not
otherwise represent the client with respect to their
matter or transaction.” 3

The Canadian Victims Bill of Rights came

into force on July 23, 2015, representing

a monumental step in acknowledging and
upholding the rights of victims of crime within
Canada’s justice system. Victim rights in Canada
have progressed slowly but steadily, with the
CVBR marking a key step toward a fairer justice
system for all.

» “The Canadian Victims Bill of Rights (CVBR)
.... established statutory rights at the
federal level for victims of crime. Through
the CVBR, victims of crime have the right to
information, protection, participation, and
to seek restitution. Victims can also make
a complaint if they believe their rights have
been infringed or denied.” 4

» The CVBR limits these rights: “These rights
must be applied in a reasonable manner
so that they are not likely to interfere with
investigations or prosecutions, endanger
someone’s life or safety, or injure national
interests such as national security.” ®

Rethinking Justice for Survivors of Sexual Violence: A systemic investigation

The CVBR is enforced through a complaint
mechanism. The OFOVC receives complaints
once a federal agency has decided on a survivor’s
initial complaint.

» “Avictim may file a complaint if they are
of the opinion that their rights under
the CVBR have been infringed or denied
(i.e. not respected) by a federal agency or
department during their interaction with the
Canadian criminal justice system. When it is
a federal government department or agency
about which a victim would like to complain,
they should use the internal complaint system
of that department or agency. If a victim has
a complaint about a provincial or territorial
department or agency, including police,
prosecutors, or victim services, they may file
a complaint under the laws of the province or
territory.” ©

Our investigation

Specific actions

We held two consultation tables specific to the
issue of ILR/ILA. We asked survey questions about
the CVBR including information rights, protection
rights, participation rights and enforceability.

In 2024, the Office of the Federal Ombudsperson
for Victims of Crime published an Open Letter to
the Government of Canada: It’s time for victims
and survivors of crime to have enforceable rights.’
Our recommendations include:



https://www.canada.ca/en/office-federal-ombudsperson-victims-crime/recommendations-recommandations/2024-25/20240723.html
https://www.canada.ca/en/office-federal-ombudsperson-victims-crime/recommendations-recommandations/2024-25/20240723.html
https://www.canada.ca/en/office-federal-ombudsperson-victims-crime/recommendations-recommandations/2024-25/20240723.html

» When victims report a crime to the police, tell
them their rights — don’t expect them to ask.

» When ILA is available, tell victims so they are
better protected.

» When a restitution order is made, help the
victim collect the funds.

» Ensure testimonial aids are not
unreasonably withheld.

» Monitor the implementation of victim rights
through updated statistical measures and
commit to ongoing evaluation and training.

“The Act does not provide a
comprehensive national solution, in
part because it provides a limited
complaint mechanism for federal
agencies only. This has the effect of
promising rights but not providing a
means to enforce them.” 8

Survivors are more likely to access ILA, receive updates from police
and be informed about their rights now than 5 years ago (n = 354)

m Decreased Stayed the same  mIncreased Don't know

Survivors access Independent Legal Advice (ILA) F§§AQ 18% 29%

Police provide updates to survivors on the status and
outcome of investigations

Survivors are provided information about the Canadian
Victims Bill of Rights

Office of the Federal Ombudsperson for Victims of Crime
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What we heard

Survivors need independent legal advice
and representation programs

“Had | left it in the hands of the officer

| reported to and not advocated for
myself and accessed the free legal
advice program, | strongly believe
nothing would have happened and

my abuser who is in prison currently
would still be free on the street harming
more people. | had this experience in
one of the biggest urban centers in

Canada and could not imagine reporting

somewhere rural with less resources.” °

We heard that stakeholders believe that ILA/ILR
can help survivors make informed decisions and
be adequately supported in their path forward.

“We hope to see the Federal Ombudsman
advocate for an expansion of ILA to
ensure that all survivors, regardless of their
geographical location across Canada, can
have access to free legal advice to assess
their options following sexual assault.” ™

“The most obvious change that is needed is
why do victims not have legal representation
in the criminal system? The Crown represents
the gueen, the government, the state etc.”"

Stakeholders agreed survivors should have access to legal
representation when their Charter rights are affected (n = 361)

Allow a victim to have legal representation any time
their safety or security interests are affected (eg.
peace bond, testimonial aids)

Allow a victim to have legal representation any time
their privacy rights are affected throughout a trial

Rethinking Justice for Survivors of Sexual Violence: A systemic investigation

mYes mNo Unsure

76% 15% R4
80% 13% &4



Positive experiences with ILA and ILR from
survivors and stakeholders'”

“When | was debating about reporting
the rape, | researched online and
found that BC had an amazing service
to provide victims of sexual crimes
with up to three hours of free legal
advice. | took advantage of that and
it was amazing. Phenomenal. The
lawyer was so completely helpful and
understanding — | can’t even think of
all the words to say how supported

| felt by them.” ®

Some survivors told us that they had an excellent
experience with ILA/ILR and that it made a big
difference for them.

» We heard that having a lawyer to represent
them, reduces anxiety and helps them
understand the process™

» We heard that it is extremely beneficial for
survivors to be given ILA before reporting®

We heard from Crowns that they feel conflicted
knowing that their role does not include
representing the victim but they can see, from
their experience and expertise, the complainant
would benefit from legal advice or representation.
This adds to the vicarious trauma of many Crowns
and court workers in this field®

Without ILR, the Charter and CVBR interests of
survivors are not always being heard

We heard a judge at a conference on victims’ rights
indicate that they are relying on parties to make
submissions about victims’ rights and interests.”
This judge did not feel empowered to bring this
perspective if it was not argued by the parties.

» Itis our observation that, if victims are rarely
represented in Court proceedings, victims’
rights and interests will be rarely considered
by the Court.

» When survivors don’t have standing, courts
make decisions without hearing from all the
parties who have a genuine interest in the case.

Lack of ILR also means that there are limited
opportunities to refine and develop the law
about victim rights.

» The current limited jurisprudence from
the CVBR has come from represented
survivors, Crowns and advocates — not
from accused, self-represented or
unrepresented complainants

» ILR will add to the body of jurisprudence
which refines and explores the rights of
victims of crime. In our common law
tradition, this is a necessary part of an
effective legal system

» ILR will develop jurisprudence to guide an
understanding of victims’ rights unique to
the Canadian constitutional, bijural and
bilingual context

» With ILR, CVBR and Charter rights for
survivors will be considered more often and
lead to a fairer balance within the criminal
justice system. This will increase public
respect for the justice system

Justice Canada Pilot Projects

Between 2016 and 2019, several provinces and
territories accessed Justice Canada funding to set
up their own ILA/ILR projects.® In Budget 2021, the
Government of Canada announced an investment
of $48.75 million over five years through two
Justice Canada programs to ensure access to
free ILA and ILR for survivors of intimate partner
violence (IPV) and sexual assault®

» ILA: provides survivors with tailored legal
advice regarding their options

» ILR: provides survivors with legal counsel
to represent their interests in specific
instances as provided in the Criminal Code

Office of the Federal Ombudsperson for Victims of Crime


https://laws-lois.justice.gc.ca/eng/acts/c-46/index.html

of Canada (i.e., in other sexual history and Qualitative Research Results
private records applications in a sexual

assault trial) Justice Canada conducted in-depth qualitative
interviews?? with 18 not-for-profit organizations in
Justice Canada has two funds supporting ILA five jurisdictions (Prince Edward Island, Ontario,
and ILR. The Justice Partnership and Innovation Manitoba, Alberta, and British Columbia) who had
Program (JPIP)* supports the development and been funded for ILA/ILR projects.

implementation of pilot models of ILA and ILR for
survivors of IPV. The Victims Fund? supports
pilot models of ILA and ILR for survivors of
sexual assault.

» This funding expires in March 2026 which will
leave thousands of survivors without access
to these resources unless it is renewed.

» We recommend that this funding be
immediately renewed.

Strengths Challenges

» Timely uptake once funding provided. » High demand or potential demand will

» Victims and survivors were accessing justice outstrip funding.

in ways that they had not been able to prior » Lack of lawyers with trauma-informed
to the projects, beginning by speaking approaches/IPV expertise, conflict of
directly with lawyers and other professionals interest in smaller communities.

who were providing information and advice

) ) » Siloed nature of justice systems
in trauma-informed ways.

(family, criminal and child protection).

» Proud to help clients take at least one
concrete step to achieving their goal that
could help them feel safer, stronger, and
more in control.

» High volume of unrepresented
litigants in the family justice system.

» Vicarious trauma and the importance

of self-care.
» Trust built with clients.
. » Project funding is cyclical, not
» Effective roster of lawyers. sustainable or permanent.
» Collaboration between clinics, such

_ ' » Legal advice is short-term — those providing
as on public legal education.

legal advice do not follow the case through,
likely won’t know the path taken by the
survivor who accessed their services.
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Innovative ILA / ILR programs

Ontario. The first ILA program for survivors of
sexual assault was established by the Ontario
Ministry of the Attorney General in 2016 across
Ontario in several pilot projects.?* The program
is currently delivered by the Barbra Schlifer
Commemorative Clinic and is open to all women,
men, trans, and gender-diverse people, aged 16
years and older, living in Ontario, and where the
sexual assault occurred in the province. Eligible
applicants can receive up to four hours of legal
advice.®®

» We learned about an effective Justice Canada
funded program, Your Way Forward,?®
where nine Ontario legal clinics provide
multidisciplinary and holistic legal services to
survivors of sexual violence and other forms of
gender-based violence (GBV).?’

» Their overarching goal is to increase
access to just outcomes for survivors
of sexual violence and intimate partner
violence.

» Survivors do not have to demonstrate
financial need or meet legal aid thresholds
to access these services. These clinics are
filling an important gap in access to justice
for survivors of GBV. 28

New Brunswick. We heard of the promising
ILA/ILR programs, such as the ILA Plus Program
offered by Sexual Violence New Brunswick. The
program provides direct advocacy and support
for clients who are currently undertaking or
thinking about undertaking legal steps relating
to sexual violence.?®

» When survivors are connected with a lawyer
for other sexual history or private records
applications, advocates and survivors believe
they are more likely to have their rights
respected.®°

» When defence counsel issues a subpoena
for private records, the client is allowed to
have a lawyer, but they cannot always afford
to hire a lawyer> These programs make a
difference for survivors.

Newfoundland and Labrador. The Journey
Project® is an inspiring and innovative
collaboration between two leading non-
government organizations (NGO)s offering
free legal information and system navigation to
any person in NL who has experienced sexual
violence or intimate partner violence.

» Journey Project staff or collaborators may
provide legal advice, accompany a survivor
to court, hospital or police station, offer
referrals to community services and take third
party police reports.

ILA/ILR are not accessible to all victims
across Canada

We heard that funded legal representation is not
available in some provinces/territories.*

» Demographic gaps — some programs limit
eligibility requirements to survivors residing
in specific areas.®*

» A survivor who moves from one province
to another before a trial takes place can
become ineligible for funding.®®

Office of the Federal Ombudsperson for Victims of Crime
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Funding limitations. We heard that ILA/ILR
programs are underfunded, which impacts the
quality, scope and reach of services.

» Programs may have to prioritize certain cases
over others.*®Victims may receive support for
a limited number of hours (such as 4-5 hrs).%

M

Some organizations with funded programs
have had requests far outstripping their
ability to fund.*®

We heard that compensation for independent
counsel is inadequate, which creates a
shortage of lawyers willing to do this work3®
and delays in connecting survivors with
independent counsel in an already long and
difficult process.*®

M

M

Victims may feel unsupported if they receive
ILA but no ILR. ILA is a good start, but then
victims may be left to represent themselves.*

Additional benefit

In jurisdictions where there is funded
legal advice for other sexual history

and private records applications, an
inadvertent benefit of these applications
is a solicitor-client privileged relationship
for a survivor. The survivor can ask
questions about the criminal law

and criminal procedure and get an
understanding of the defence’s actions.

List of ILA/ILR lawyers requires updating.

We learned that not all lists of ILA/ILR funded
jurisdictions are up to date with legal professionals
with training in sexual assault law*? as well as with
knowledge on potentially overlapping issues such
as immigration, family, and employment law, and
who are willing to take cases.

» We heard that Ontario’s ILA list included
lawyers who were not willing or able to
take cases or who were retired, and that
the list did not allow new lawyers to be
added. Recently we learned that the list was
updated in June 2025.%

Rethinking Justice for Survivors of Sexual Violence: A systemic investigation

Age restrictions. We learned that ILA in Ontario
is not available to survivors under 16 and child
protection services do not offer legal advice to
children.*

» We heard that organizations such as Justice
for Children and Youth*® provide services to
help address this gap.

Increased awareness is needed. Providers in the
gender-based violence service sector may not
be aware of ILA programs.“

» Some survivors told us they weren’t aware of
ILA until they discovered the service online
and advocated for themselves.#

Prioritizing resources

When considering criminal justice policy
options, it is important to consider the relative
impact of spending on public safety.

» In 2023-24, the cost to maintain a
single offender in a federal maximum-
security facility for one year was
$231,339.4¢

» This amount is equal to 3 full-time
counsellors in sexual assault centres
or the costs of ILA for 365 survivors
in Ontario.*

Wouldn’t another lawyer just add more delays?

“The system cannot handle having a third
lawyer present throughout the whole of
every trial” °°

Stakeholder survey responses. We asked
stakeholders for their views on legal representation
for survivors. A common concern was that
additional legal representation would cause
significant delays®' that would fall on the Crown,52
lengthen and complicate proceedings,* and risk
overrunning R v. Jordan timelines.®*

We heard that there would be a delay while the
complainant’s counsel is appointed, then again
when setting dates for hearings and trials in three
lawyers’ calendars.>®



“l instinctively want to agree

that victims should have legal
representation, but these proceedings
are already so complex that even
relatively simple cases quickly
become unwieldy and risk overrunning
the Jordan deadlines. Adding a third
voice to the debate exacerbates this
problem exponentially.” °®

We also heard contrasting positions from others who
felt ILA/ILR would save time and reduce delays.

» Senior sexual assault Crowns and defence
counsel told us that timely and early
involvement of counsel for survivors can
save time, simplify issues and reduce
delays. For example, counsel for survivors
can advise survivors on other sexual history
and private records applications which can
lead to uncontested disclosures, reduce the
volume of records, simplify submissions and
consolidate applications.

Child victims face additional trauma
when their rights are ignored

We heard:

» The CJS is not equipped to take a statement
from children and youth with disabilities who
are non-verbal, or support them to testify,
which causes charges not to be laid®’

» Crown prosecutors and judges need to
be educated on 2SLGBTQIA+ children and
youth. One judge said to a transgender youth
they could not understand how they were
sexually assaulted because they did not
know what transgender meant®®

»

M

Special investigative policing teams are
available for child victims, but in remote areas
the trained specialist would have to travel to
where the person is, which cause delay®®

Children who experience sexual violence often
face additional trauma when they engage with
the criminal justice system. They may experience
isolation, anxiety, confusion, and long-term harm,
particularly due to delays, lack of support, or
adversarial procedures.®®

Secondary victimization occurs when the criminal
justice response re-traumatizes victims, due to:

» Lack of information provided to the victim
» Absence of enforceable legal rights for victims

» Disregard of the victim’s needs throughout
the court procedures by the authorities

» Serious sexual assault charges, including
against young children, being stayed

The consequences of secondary victimization
might be even greater for children because of
their inherent vulnerability.®’

» One stakeholder noted that, as childhood
and teenage years are pivotal times
in one’s life, long court processes can
become their identity.5?

Isolation from caregivers

Children are dependent on adults and caregivers.
When a child is abused and the CJS gets
involved, children are often isolated from their
support systems.

» Police and legal professionals may instruct
parents not to discuss the abuse with their
child to avoid influencing the case. This
can be devastating both for the child and
their caregivers who feel unable to provide
comfort to the child during a time of crisis and
emotional upheaval.

»

¥

Parents may not know the details of what
happened to their child until it is revealed
in court.®3

P

X

This forced distance can dysregulate both
the child and the parent, leaving the child
without emotional support when they need it
the most.®

Office of the Federal Ombudsperson for Victims of Crime 10-10



Parents have no legal standing to intervene when
procedures become emotionally overwhelming
for their child. This forced silencing of their
caregiving can last for years while awaiting trial
and can have even longer-term repercussions
that go far beyond the trial.

Intersectional Barriers

Indigenous children, children with a disability,
racialized children, 2SLGBTQIA+ children, children
in care, children living in rural and remote places
face even greater hurdles accessing their rights
and are at risk of secondary trauma as they try
and adjust to the CJS.%®

Mother of a youth asked to
leave courtroom

“Court happened 2 yrs after the rape.

| was 16 years old and being cross-
examined by defence. My mother was
asked to leave the court room because
she mouthed the words, “It's OK, baby.”
They said she was coaching me. | learned
never to report rape again. I've been
raped since but will never go to the
police about it ever.” %

Emerging practices to safeguard procedural
fairness for survivors

Specialized sexual assault courts

» Québec is the first Canadian province to
enact a specialized court to exclusively
address sexual violence matters. Pilots began
in 2022 and rolled across Québec. Québec
politicians pointed to the South African
specialized court model when they proposed
the idea of a sexual offences court for the
province in 2018.%7
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» South Africa has a national sexual offences
court initiative. Piloted in Wynberg in 1993,
early successes included a victim-centred
approach, coordination and integration with
service providers, and improved processes
that contribute to increased reporting and
conviction rates.®®

» New Zealand sexual violence court pilot
had positive results: dedicated judges, less
retraumatization among survivors, control of
cross-examination.®°

» Rape Crisis Scotland supports the
establishment of a specialist sexual offences
court, which was under consideration by the
Scottish Government in 20237

Crown review. A Crown review scheme allows
survivors of crime to request a review of certain
decisions made by the police or a prosecution
service. Specifically, it provides a process for
victims to challenge decisions like not to prosecute
or to discontinue a case. The scheme aims to
ensure victims have a voice and a mechanism to
seek reconsideration of decisions that may not
align with their expectations or the evidence.

British Columbia. The Final Report of the
Independent Systemic Review on sexual violence
and intimate partner violence recommended

that an automatic review mechanism for sexual
violence case be implemented, as well as a
complaint mechanism for Crown conduct and
decisions.”

England and Wales. In 2013, England and Wales’
Crown Prosecution Service introduced an internal
administrative review process (the Victims’

Right to Review Scheme, “VRR”) for victims to
seek recourse when a decision is made not

to prosecute.’? Victims have a right to review
decisions not to charge and to discontinue or
otherwise terminate proceedings.

Judicial review is also available to victims when
a decision is made not to prosecute, but such a
request will only be considered if the decision has
already been reviewed under the VRR scheme.



» Judicial review is broader than the VRR
scheme as it allows decisions to prosecute to
be challenged.

» The High Court will intervene “only in very
rare cases” involving prosecutorial decisions
generally,/® and when a review has been

conducted under the VRR scheme, it is highly
unlikely that judicial review will succeed.

» From April 2018 to March 2019, there were a
total of 1,930 requests for review received,
with 205 of those requests being upheld.

Case Study: The Victims’ Right to Review (VRR) Process in England and Wales

A recent study has shown mixed results about the effectiveness of the VRR process.”® On the
one hand, meaningful input into the process allowed for greater accountability while also giving

victims a sense of control.

» Victim support workers noted that the process had benefits for victims — it gave them a voice,
validation, and some control — regardless of the outcome of the case.

» It also gave victims information about the reasons behind why the matter did not proceed,
and these explanations provided victims with a sense of closure, regardless of what the final

decision was.

» Several problems were also identified, which “reduce[d] victim perceptions of legitimacy in
the process, thereby hindering the potentially beneficial role of the reform,” 7¢ including (a) its
limited use, (b) issues of accountability/independence (since the Crown Prosecution Service
reviews their own decisions), (c) limited data available on the process, and (d) that limited
information was provided to victims about the process.

Survivor rights should not be treated as
optional or depend on individual advocacy
or geographic region

“There are many issues in remote

and northern communities that are not
considered when central governments
make policy and legislation. There are
complicated jurisdictional issues with
reserves, limited resources to deliver
comparable services, and the voices
of northern and Indigenous people
are often excluded. Also, many
judges deny testimonial aids.” 7”7

Many survivors receive excellent supports and
services. Those supports are, too often, reliant
on grassroots organizations with minimal funding
or individual service providers who care deeply
about survivor rights and make personal efforts
to ensure supports are provided. Survivors told
us that those people and those services were
lifelines for them.

Those excellent services tend to be dependent
and not system-based.

» We met with a service provider who had
been working for 30 years in a northern
community with victims of crime. She is
getting ready to retire and is worried there
won’t be funding to hire someone to take
her place and victims will be left stranded

Office of the Federal Ombudsperson for Victims of Crime 10-12



» Survivors are told, apologetically, that they unenforced or unenforceable, participation

can’t access testimonial aids, or legal advice sporadic or ill-advised, services precarious
or representation, or protect their private and underfunded, victims needs unsatisfied
documents — all of which are rights as victims if not further jeopardized, and victimization
of crime. increased, if not in court then certainly in the

streets. Given the outpouring of victim attention

We are able to guarantee an accused’s , _ }
in recent years, how could this happen?” 78

constitutional rights, no matter where they live
in Canada, rightfully so. We should also be able
to guarantee the rights of the person who was
harmed no matter where they live.

Like rights for people accused of a crime, victim
rights should be firmly entrenched in law, policy
and practice.

“For all the new initiatives, victims have gotten

far less than promised. Rights have been

Case study: Wrongful convictions, factual innocence

In the 1980s, Ivan Henry was convicted of 10 sexual offences with eight victims, named a
dangerous offender, and given an indeterminate sentence. The cases from each woman were
similar. These women believed that Mr. Henry would be in jail for his lifetime.

In 2006, the case was reviewed by a Special Prosecutor due to alleged misconduct by the
Crown Prosecutor.

» The Special Prosecutor determined the Crown purposely did not disclose documents that
could have helped Mr. Henry’s case.

» In 2010, BC Court of Appeal ruled that Mr. Henry was wrongfully convicted and acquitted him
on each count.

» The media treated the wrongful conviction as factual innocence. The complainants were
not given a voice. Even though there was a wrongful conviction, it was still possible that Mr.
Henry committed these crimes.

In 2010, Mr. Henry brought a civil actionrelated to his wrongful conviction.

» The Court found that the Crown breached Mr. Henry’s Charter rights under ss. 7 and 11(d). He
was awarded over $7.5 million in Charter damages, compensatory and special damages. The
Court did not determine whether Mr. Henry was guilty of sexual offences.

The women filed a lawsuit. Five of the victims did not have the chance to participate in the civil
cases brought by Mr. Henry after the review in 2006 of his convictions by a Special Prosecutor.

» The civil lawsuit brought forward by the victims sought to prove that, on a balance of
probabilities, Mr. Henry was the one who sexually assaulted them.

» The burden of proof in criminal cases is beyond a reasonable doubt, which is high. Civil
cases rely on a different standard, a balance of probabilities, requiring plaintiffs to show that it
is more likely than not that the alleged behaviour happened.
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Conclusion: The judge found that on a balance of probabilities, Mr. Henry was the person who
sexually assaulted each plaintiff. Each plaintiff was awarded $375,000 for general and aggravated
damages. An appeal was dismissed by the BC Court of Appeal.

Broader implications

Given the recent adoption of C-40 Miscarriage of Justice Review Commission Act, the media and the
public must be careful around the messaging between wrongful convictions and factual innocence.

The CVBR is a powerful tool that needs to
be strengthened and enforced

“It is not unreasonable that victims
expect that a government espousing
rights for victims will ensure that
those rights can be actualized. A false
expectation may be worse than no
expectation at all.” 7

We heard from survivors that:

» Survivors continue to fight for their rights to
basic information, such as hearing dates.®°

» Survivors continue to struggle getting
publication bans lifted. One survivor shared
that the prosecutor in her case told her
he was too busy to follow up on lifting the
publication ban and that she had to wait.
She spent $10,000 to hire a lawyer for the
publication ban to be lifted.®

» Victims struggle to obtain transcripts of the
trials that directly impact them. When they do
obtain them, they have to pay for them!

» Victims struggle to get information about
plea bargains.

» Victims struggle with the notion that they are
sometimes not allowed in the courtroom to
observe the hearing that is about them.

» Survivors with intellectual disabilities struggle
with accessing rights or knowing what
information to request. They may also have
difficulty understanding complex legal
processes and may find the rapid questioning
during interviews or trials overwhelming.®?

A comprehensive report done in

Québec, Rebdtir la confiance, (Rebuilding
Confidence), noted that the CVBR speaks
in generalities: its wording does not allow
victims to know what information they
can be given, what their participation in
procedures could be, when and how they
will be given the opportunity to be heard.'

'"Report Rebatir la confiance, Québec, 2021.

The CVBR is more powerful than is
often recognized

CVBR has quasi-constitutional status.®® It was a
significant advancement for victims and survivors
of crime in Canada, marking a culture change in
Canada’s legal framework.

» The broad range of rights it endows, along
with its primacy over other legislation, gives it
the potential for considerable impact.
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» Consistently applied, it would provide victims
with a stronger voice in the CJS, better
access to information, increased attention to
their safety, and enhanced opportunities for
restitution.®

The House of Commons Standing Committee
on Justice and Human Rights (JUST) conducted
a study, resulting in the December 2022 report:
Improving Support for Victims of Crime. This

report reflected input from victims, survivors,
advocates, and experts, and showed strong
all-party support to improving how victims are
treated within the justice system.

Information needs to be provided proactively

We received a lot of feedback about the CVBR’s
lack of proactive information rights and limited
enforceability in our investigation. We heard that
victims’ needs for information are not being met.®®

Overwhelmingly, stakeholders agree survivors should
be provided with information automatically (n = 347)

Their rights in the criminal justice system
Publication bans and how to have one removed
Investigation outcome and charge decisions
How to access Independent Legal Advice (ILA)
Peace bonds and how to share safety concerns

Restorative justice programs that are available

We believe that it is problematic to put the
onus on the victim to request information
about their rights®®

“Victims don’t know what they don’t know —
‘on request’ in the CVBR is ridiculous.” 8 “This
is an obstacle in CVBR rights — makes the bill
almost pointless.” &8

“Victims should be read their rights, similar to
how an accused is read their rights.” &

In general, we heard that victims and other
stakeholders, including some prosecutors, do
not have a good understanding of victim rights
under the CVBR.*°
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93%
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» We often heard the criticism that victim
rights are not enforced or enforceable®
under the CVBR.

One legal advocacy group pointed out that
there is gender disparity when the (male)
accused in sexual violence allegations is
read their rights and automatically provided
with legal counsel while the (female)
complainant is provided with no information
and no representation about asserting and
protecting their rights.?

R

X

Victims need to be made aware of their rights in
plain language.*®


https://www.ourcommons.ca/Content/Committee/441/JUST/Reports/RP12132484/justrp07/justrp07-e.pdf

» One victim described finding out about the The CVBR can help with systemic barriers
CVBR themselves, after 8 years of following up

on inaction in response to their own case.* The Ontario Native Women’s Association in their
written submission to our Office, noted some
Stakeholders told us that they sometimes CVBR limitations.
struggled with wanting to provide victims with
their rights but not having time or other resources. » It does notinclude the right to be treated with
We heard that the CVBR needs funding to be fj'gh'ty’ compassion ahd respect by criminal
realized % justice personnel and it does not mandate
the provision of trauma-informed or culturally
» Some prosecutors explained that they competent services or behaviour by criminal
wished they could meet with survivors justice personnel.
earlier in the prosecution process, to fully » Systemic racism within the justice

explain the criminal justice process and their

system, lengthy legal processes, and re-
rights under the CVBR.

traumatization from disclosure and testimony

» One prosecutor stated that they wish they frequently discourages Indigenous Survivors
had “More time to meet and prepare them for from reporting violence or participating
trial. My heavy workload makes it extremely in legal processes. There is a need for
difficult to meet with survivors more than reforms to the CVBR to require responsive
once to prepare them for trial.” °® Another approaches from the justice system that
stated, ‘At best, | might have time for a phone attend to the unique lived experiences of
call after the first court appearance, and then Indigenous Survivors.®®

nothing until -6 months before trial.” %’

Validating Survivor Choice and Agency
Victim rights have recently been strengthened in relation to publication bans.

» Survivor choice is now central. Judges must ask whether a victim wishes to be subject to the
order; prosecutors must advise victims of the order, ask whether they wish to be the subject of
the order and advise them of their right to modify or lift a ban.

» Survivors can speak freely. They may share their own identity with trusted individuals without
breaching the order.

» Easier to lift a ban. Survivors can now apply to revoke the ban without a mandatory hearing
unless others’ privacy rights are implicated.

» 96% of stakeholders from our survey (n = 347) agreed that survivors should automatically
receive clear accessible information about publication bans and how to remove them.

Bottom line

Bill S-12 marks a necessary shift toward survivor agency. Implementation of these changes — such as
proactive information to survivors — will be key.
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Federal accountability for the CVBR
can be strengthened

“Of all the highlighted flaws regarding
Canadian policy omissions, the

most flagrant is the complete
unenforceability of victims’ rights
legislation in Canada. The issue

was raised and determined in
Vanscoy v Ontario. In that case, the
claimants had not been provided with
informational rights contained in the
Ontario Victims’ Bill of Rights. The
Court dismissed the claim, ruling that
no remedy was available under the
Bill. The Court interpreted the Bill to
contain only a “statement of principle
and social policy beguilingly clothed
in the language of legislation ...”.
Consequently, the decision has been
applied across the country and victims’
rights bills across Canada are now
considered to be legally unenforceable,
containing only principles of good
practice that are recommendations
but not mandatory.” *°

The Department of Justice Act requires the
federal Minister to examine all legislation for
inconsistency with the Canadian Charter of Rights
and Freedoms and table in Parliament a statement
of the potential effects of the Bill on the rights and
freedoms set out in the Charter.
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» Justice Canada indicates that
“Charter Statements”

» ensure the rights and freedoms of
Canadians are respected and considered
throughout the law-making process

» identify potential effects that a bill may
have on rights and freedoms guaranteed
by the Canadian Charter of Rights and
Freedoms

» explain considerations that support the
constitutionality of a proposed bill

» increase awareness and understanding
of the Charter™®

» We believe that victims’ rights under the
CVBR deserve no less attention.

Our scan of the Charter statements from the
45th and 44th Parliaments shows that:

» The Charter statements include the benefits
to victims of some legislation

» The statements rarely mention the Charter
rights of victims

» The statements do not show where
legislation will enhance the Charter rights of
victims of crime

In our view, since it was the intention of the
federal government to bestow quasi-constitutional
status on the CVBR, the Department of Justice
should be examining all criminal and correctional
legislation for compliance with the CVBR and
victims’ Charter rights.

» Respect for Charter rights of victims
throughout the criminal justice process does
not undermine the Charter rights of accused.
If there are conflicting rights, there must be a
balancing exercise — as in all situations where
there are competing Charter rights.

Why should changes be made?

In our conversations with decision-makers, policy
experts and government lawyers, their commitment
to doing better for survivors was clear.



» We also know that they are balancing
conflicting priorities: shared FPT jurisdiction
for the criminal justice system, litigation
liabilities for the federal government,
stewardship of the criminal law.

» Charter statements which would clearly express
a consideration of victims’ Charter rights — and
our proposed CVBR Compliance Statements —
would allow them to “show their work™.

The CVBR needs a stronger
enforcement mechanism

We heard from stakeholders:

“It doesn’t matter how many considerations
or words are on papet, if there is no clear
process for holding agencies or officials
accountable, it ends up just vaporizing.” ™

Most people (victims, police, crown) do not
know about the Canadian Victims Bill of
Rights (CVBR); thus, victims are not being
informed of their rights under the CVBR."%?

‘A lot of people enter the court process for the
same reasons | did. They are signing up to be
hurt, because they know the system is going
to hurt them. Willing to take the pain to try and
protect the public, but ideally, we shouldn’t
have to.” 3

The seminal Québec report, Rebdtir la confiance,
noted that, for victims to complain about a breach
of their rights,

“They have to find their way through a maze
of procedures that often have the effect of
weighing them down, if not discouraging
them. Many of them receive no support

or guidance. ... Lack of knowledge and
complexity of the mechanisms in place,
cumbersome procedures, lack of follow-up
and transparency, a feeling of not having
been taken seriously or respected: for the
majority of respondents, the experience was
disappointing.” 04

While the CVBR promises certain rights to victims,
there is limited enforcement for breaches of
these rights.

» Victims cannot go to court to assert or
defend their rights

» No oversight body is mandated under
the CVBR, although the OFOVC can hear
complaints

» No one can be held accountable for
violations

In our view, the CVBR needs to be amended to
delete the provisions which remove standing,

a cause of action, appeals and judicial review
for victims and replace those provisions with

a positive duty on criminal justice actors to
implement victims’ rights and a remedy if those
rights are not respected.

Enforcement must be meaningful

The CVBR has quasi-constitutional status but it is
often treated as optional or symbolic.

» Because the remedy for victims is a complaint
mechanism to the same agency that conducted
the alleged violation, few complaints are made,
and fewer are made public.

The Department of Justice received 36 CVBR
complaints and 290 enquiries during 2023-2024°°

» One of these complaints was under the
Department’s CVBR responsibilities around
right to information but a review found no
infringement of the person’s right.

» The rest of the complaints and enquiries
did not go further and over half of these
complaints and enquiries were provincial
jurisdiction related to administration of justice.
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Public Safety Canada released a report, Public » For the entire Public Safety portfolio, there
Safety Canada Portfolio Report: Victim Complaint were 30 complaints between April 2021 —
Resolution Mechanisms, Canadian Victims Bill of March 2022 in one year!*

Rights, for the fiscal year 2021-2022.

PS Dept. or Agency Admissible Inadmissible™” Total Received
PS 0 0 0

CSC n 1 12

PBC 1 5 6

CBSA 0 0 0

RCMP 10 2 12

Grand Total 22 8 30

» In the 10 years since the CVBR came into » In @ common law system, which uses

force, there is little jurisprudence to guide litigation and judicial decisions to bring
its interpretation. increased understanding to statutes, this is

» In 10 years since it was brought into force, a worrying sign.

there are 102 reported cases. Most of these

i i ) In Canada, other quasi-constitutional laws
cases mention the CVBR without analysis.

are backed by enforcement mechanisms and
oversight bodies. The CVBR stands out as
an exception.
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Law

Canadian Victims
Bill of Rights

Provides

Enforceable How .
remedies

Limited enforcement through
weak complaints process

Canadian Human Rights Act

Enforced by Canadian Human
Rights Commission and Tribunal

Q ©®
Q ®

Privacy Act

Enforced by Privacy
Commissioner and courts

Q
Q

Access to Information Act

Enforced by Access to
Information Commissioner
and courts

Q
Q

Official Languages Act

Enforced by Commissioner of
Official Languages and courts

Q
Q

Personal Information
Protection and Electronic
Documents Act

Enforced by Privacy
Commissioner and courts

Q
Q

TAKEAWAY

Survivors deserve enforceable rights and legal representation.

They should be empowered to participate safely, confidently, and
meaningfully in the justice system.
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