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This is clear in respect to matters where the agency has some 
discretionary authority which it has to decide how to exercise or a 
decision involves some policy element which the agency is to formulate. 
 

[21] As a final comment regarding the concern expressed by appellant DP World that a 
dismissal of their position on this first ground of appeal would give credence to the 
underlying message by ILWU that if at first you fail in getting the conclusion you are 
seeking from a health and safety officer, all that needs to be done is have its members 
repeatedly refuse to do the same work until the outcome satisfactory to the Union is 
achieved, I would simply point out that members of the Union are employees of the 
employer and that as such, the Code provides the employer, at section 147.1, with 
authority to take disciplinary action against any employee who the employer can 
demonstrate has wilfully abused the rights associated with refusal to work. 
 
Decision 
 
[22] Considering all that precedes, the first ground of appeal by appellant DP World is 
dismissed. 
 
 
 
 
Jean-Pierre Aubre 
Appeals Officer  




