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I. Nature of Appeal

(1]

[2]

This is an appeal made by Mr. Marc Duguay under subsection 129(7) of
the Canada Labour Code, Part Il, (the Code), regarding a decision of
absence of danger rendered by Health and Safety Officer (HSO) Fancy
Smith on February 20, 2008. A hearing was held in Kapuskasing, Ontario,
on June 17, 2008.

The question to be decided in this matter is whether the employee,
Mr. Duguay, was at the time of the refusal exposed to a danger as it is
defined in the Code.

Il. Background

(3]

[4]

[5]

[6]

[7]

The following is based on the health and safety officer’s report and
testimony as well as that of Mr. Duguay.

Mr. Duguay is employed as a Senior Remote Area Transmitter
Technologist by the Canadian Broadcasting Corporation (CBC). His
normal work base is the Transmitter Station located on St. Jean Road in
Moonbeam, Ontario, also known as the Kapuskasing Transmitter Station
(Kapuskasing Tx).

On January 23, 2008, Mr. Duguay refused to work stating in an e-mail to
his manager that “based on documented evidence of a less than thorough
cleanup job, | feel that the Kapuskasing Tx base is unsafe, and poses a
clear and present danger to my health.”

This situation originated in October 2006, when Mr. Duguay reported in
the CBC computerized work place inspection data bank, the presence of
mould in the Kapuskasing Tx base. He again submitted a health and
safety inspection report to management in November 2006. There was no
reply from management to this report. Mr. Germain commented, during
the hearing, that although this may have been reported in the data bank,
Mr. Duguay should have contacted him directly about this matter. He was
not aware of the reports going in the safety inspection data bank.

Finally, in May of 2007, an inspection of the work place was done by
management representatives. The employer recognised the problem and
had the work place inspected in July 2007 by MouldCLEAN, a specialized
mould removing company. In order to prevent exposure, the supervisor of
Mr. Duguay had him work from an alternate work site until the results of
the tests were known and if necessary until the necessary work was
completed.




[9]

[10]

[11]

[12]

[13]

[14]

[13]

[16]

Mr. Duguay noted that MouldCLEAN was finally called in to clean the
ventilation system in August of 2007 and when the work was completed,
they confirmed that the building was free of mould. Mr. Duguay then
returned to work at that worksite.

Mr. Duguay was off on sick leave from September 6 to December 7, 2007.
No reason for the sick leave was presented at the hearing and no link was
established with the present case.

Mr. Duguay confirmed that in October 2007, at the request of CBC, he
was examined at the Riverfront Medical Services in Toronto to determine
whether he was allergic to moulds. The doctor in a written report
presented at the hearing, confirmed that an allergic reaction test indicated
that Mr. Duguay was not allergic to various types of moulds.

Furthermore, the doctor was of the opinion that the mould counts obtained
in the MouldCLEAN air samples were insufficient to cause allergic
reactions.

Additionally, he believed that since the building had now been cleaned,
there was no reason for Mr. Duguay not to return to work. However, he
did have concerns about the presence of bats in the work place. The
possibility of a bat roost in the attic could indicate potential breeding
grounds for the mould histoplasma. However, this should not be of
concern to Mr. Duguay as he was not required to work in the attic. It
should however be of concern for other employees who may have to
access the attic.

In October of 2007, MouldCLEAN further reported that the problem at the
Kapuskasing Station had been resolved and that millions of dead flies

were found under desks and other office furniture and at the intake screen
of the ventilation system. The flies were “shovelled” out by MouldCLEAN.

MouldCLEAN reported that after having sanitized the building, the
airborne contaminants level immediately corrected itself and that inside air
quality was superior to outside air quality. The report, however, contained
no information with regard to the identity of the contaminants.

Following the medical diagnosis, Mr. Duguay was asked by the employer
in December 2007 to return to work.

Mr. Duguay testified that upon his return to work, in December 2007, he
advised his manager that dead bats and large amounts of dead flies had
been found in the ventilation unit by GT Plumbing, a plumbing and heating
contractor doing maintenance work on the ventilation system. The



[17]

[18]

[19]

[20]

[21]

[22]

contractor found that various components of the ventilation system had
not been properly cleaned by MouldCLEAN in August. Pictures taken at
the time, and presented at the hearing, indicate the presence of mould
and other “dust” pollen inside the intake components of the ventilation
system. In addition, bat and mouse droppings and copious amounts of
dead flies were also found in the attic. The company vacuumed and
cleaned the attic as well as the affected ventilation components. They
recommended that the unit be further cleaned for sanitary reasons to
remove stuck on bug residues that could, in their opinion, cause diseases.

On January 17, 2008 MouldCLEAN reported to CBC that they had
inspected the station on January 15 and that no mould contamination had
been found at the time of the inspection.

On January 23, 2008, Mr. Duguay exercised his right to refuse to work on
the basis that “based on evidence of a less than thorough cleanup job by
MouldCLEAN, | feel that the Kapuskasing Tx Base is unsafe and poses a
clear and present danger to my health. | hereby refuse to enter this
building. I will continue to service other sites I've been assigned and
perform tasks from home, as directed by management.”

The CBC has a safety procedure in place for the investigation of “right to
refuse” incidents. This policy incorporated in the HSO's report, appears to
adhere to the steps of the process established by the Code and provides
for the involvement of the refusing employee, the employee’s manager
and the health and safety committee with the investigation of the work
refusal. However, according to Mr. Duguay, no such investigation ever
occurred. No one visited his work place other than when the Human
Resources and Social Development Canada (HRSDC) health and safety
officer conducted her investigation.

According to the employer representative a meeting was held with the
health and safety committee. However, there seems to have been
disagreements between the committee members and the employee
representative refused to sign the minutes of the meeting. Since the
minutes were not signed by both parties, they were not submitted in the
HSO's report or for the hearing.

HRSDC Labour was contacted on February 12, 2008, and HSO Smith
started her investigation on the same date.

In the employee’s written and signed refusal to work registration document
received by HSO Smith, Mr. Duguay stated that he was refusing to work
because of “evidence of toxic mould exposure found in the fresh air intake
& supply system, looks like MouldCLEAN did not clean fresh air intake
and ductwork only partially cleaned. Mould removal not done properly and
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[24]
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[26]

[27]
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no remediation to cause of problem done by MouldCLEAN.”

HSO Smith noted in her report that this was a long standing situation
dating back to 2006 with a report of the presence of mould in the said
work place.

HSO Smith indicated that she made sure that the employer had followed
the proper procedure with regard to work refusal investigation. She
believed that there was some form of investigation conducted by the
employer and the health and safety committee. However, she also noted
that she was not there to judge the investigation, but just to make sure that
one had occurred.

The HSO inspected the work place in question. She took into
consideration the reports submitted by MouldCLEAN as well as the
laboratory reports provided by the same company. When HSO Smith
conducted her inspection of the work place she noted that she thoroughly
examined all accessible areas in the work place and the ventilation
system.

She consulted with her technical advisor as well as with an Industrial
Hygienist from the HRSDC Labour Program. The Industrial Hygienist
believed that according to the laboratory report submitted, there did not
seem to be a mould problem in the work place. However, she indicated
that she was not familiar with the equipment and sampling techniques
used by MouldCLEAN to collect the microbial samples and/or to take the
laser particulate readings. Consequently, she cautioned the HSO that she
had to be careful with the interpretation of the results since Health Canada
recommendations for microbial infections are based on different sampling
techniques and protocols. With regard to the laser particulate readings,
once more she did not have guidelines to do a comparative examination of
the results.

The HSO consulted as well with the manager of MouldCLEAN with regard
to the tests that were conducted as well as the remediation measures
taken by that company.

HSO Smith learned the following from MouldCLEAN:

* The indoor air quality tests were conducted under the same conditions
that the employee would be exposed to.

* The entire duct system was inspected and cleaned inside out. Water
and soap were used to clean the ductwork as well as a small quantity
of Foster, a disinfectant.
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» MouldCLEAN also inspected the attic, but found no mould. On this,
the employer commented at the hearing that MouldCLEAN had been
hired to investigate and address only the mould issue and nothing
else.

Upon further questioning she also learned the following:

¢ In the initial testing, a small amount of mould was found on ductwork
that could easily be wiped away.

* According to their tests, the mould count was very low.
» They were not able to comment on the toxic effect of moulds.

 With regard to test samples indicating TNC (too numerous to count) it
was explained that this refers to the sample area and does not
necessarily reflect the situation in the whole building. It must be taken
in context with the onsite inspection.

« Even though the fungal count was slightly over the accepted Health
Canada guidelines, if the outdoor fungal ecology is representative of
the indoor fungal ecology, it shows that there is no amplification
occurring indoor.

 About the guidelines that they use for laser particulate readings, no
guidelines or standards were specified. However, she was told that
although laser particulate can be useful in determining if there are
particulates in the air in the mould spore size range, it is only used as
an indicator. What really counts is the actual onsite inspection.

» When asked about the reliability of the final test result with regard to
acceptable levels, MouldCLEAN replied that there was never any
significant amount of mould present, only small amounts on some duct
work was found. In their opinion, the building was extremely well
ventilated with the air being HPA filtered.

Mr. Duguay indicated during his testimony that a few years ago in order to
save electricity, the manager of the time had ordered him to run the
emergency ventilation system only. This system is much smaller than the
main system and consequently provides less air changes in the work
place. Up to the day of the hearing, that was the only ventilation system in
operation. As indicated in the HSO's report, the same condition prevailed
at the time of her investigation.

Taking into consideration the results of the air test from MouldCLEAN as
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well as the Health Canada, Indoor Air Quality Technical Guide': as
provided for in the COHS® Regulations as well as the expert opinion of the
Labour Program's Industrial Hygienist, HSO Smith extrapolated that the
submitted results obtained by MouldCLEAN met the requirements of the
prescribed Health Canada guidelines. Consequently, she decided that
there existed no danger and that Mr. Duguay had to return to work.

More than a month later, when the employer hired a company to clean
and replace the insulation in the attic that had been contaminated by bat
and mouse droppings, the construction company found that the roof was
leaking, and that moisture had accumulated inside the north and south
walls and once the plaster board had been removed they found mould and
a "green fuzzy thing” growing on the inside of the roof boards.

A work order was placed to have plaster board and insulation removed
from the south wall and the contaminated area cleaned. At the time of the
hearing, the work was in progress to have a new roof built and to
eventually have the south wall repaired before next winter.

However, according to Mr. Duguay, nothing is being done to correct the
situation in the north wall which the contractor also identified as being
damaged by water.

lll. Appellant’s case

[35]

[36]

[37]

Mr. Duguay stated that he finally exercised is right to refuse out of
frustration that nothing was being done to address his health problems.
He believed that his health problems were caused by the mould that was
found in the building and in the ventilation system as well as bat and
mouse droppings in the attic. He testified that he had never refused to
work in his 28 years of service with the CBC. He will continue to work at
any other locations. However, he believes that conditions at the
Kapuskasing Tx make him sick. He indicated that his health problems
included depression, tiredness, stress, irritability, nose bleed.

Mr. Duguay further testified that he was frustrated with the lack of
cooperation from management as well as from the health and safety
committee with regard to his situation in the said work place.

Mr. Duguay testified that during their inspection MouldCLEAN, identified
humidity damage on the walls, but the employer did nothing to correct the

' Health Canada: Indoor Air Quality in Office Buildings: A Technical Guide. 93-EHD-166 (revised
1995) Cat. H46-2/93-16 Erev - ISBN 0-662-23646-X (Guide)

? Canada Occupational Health and Safety Regulations, Part Il, Permanent Structures, Sub.
2.24(2) (COHS)




[38]

[39]

situation until lately, and this only partially. The intake side of the
ventilation system as well as the north wall still have to be cleaned.

Mr. Glenn Gray, National President, Canadian Media Guild, summed up
that the undisputed pictures presented during the hearing by Mr. Duguay
show that there is still mould present in the ventilation system as well as
on or inside the walls. It is clear that there is a mould problem in that
building and the only thing that Mr. Duguay asks is that the ventilation and
the building be cleaned once and for all and fixed so that the problem
does not reoccur.

Mr. Gray indicated that a short visit of the work place by the Appeals
Officer would convince him that there is still a problem with that work place
and that it is dangerous to Mr. Duguay's health to work there.

IV. Respondent’s case

[40]

[41]

[42]

[43]

[44]

[45]

Mr. Harry Phillips represented the employer and argued that the CBC had
done everything reasonable to have the mould issue rectified. He further
stated that it was the position of the employer that at no time had the
employee, Mr. Duguay been in a situation of danger.

Mr. Phillips agreed that at some time during the periods mentioned in the
chronology of events presented by Mr. Duguay there were minor issues
with regard to the presence of mould in the building in question.

He maintained that the employer’s position was substantiated by the
thorough investigation of the HSO as well as by the HRSDC technical
services Industrial Hygienist. He stated that the HRSDC Industrial
Hygienist herself, indicated in an e-mail to the HSO that based on the
report provided by MouldCLEAN she believed that there were no mould
problems in the work place.

Furthermore, he argued that less than a week before the work refusal by
Mr. Duguay, MouldCLEAN had inspected the premises and reported that
no mould contamination was discovered at the time of the inspection.

Mr. Phillips agreed that a subsequent inspection of the attic revealed
evidence of vermin; however, he believes that this was not the subject of
the refusal and that in any case, it did not pose a danger to Mr. Duguay,
as his duties did not require him to enter the attic. Nevertheless, he
submits that this area was also cleaned and sealed to prevent future
infestations.

Mr. Phillips objected to the visit of the work place by the Appeals Officer
stating that all we could see would be an open wall that has been




[46]

scrubbed clean of mould. The wall will be refinished once a new roof has
been built, as it would be unreasonable the refinish the wall without having
the leaking roof replaced.

Nonetheless, Mr. Phillips argued that there was no danger in the work
place and that the health and safety officer’s decision of absence of
danger should stand.

Relevant statutory provisions, Canada Labour Code Part II: See Annex 1

Analysis

[47]

[48]

[49]

[50]

[51]

The question to decide is if under the circumstances at the time of the
refusal, whether Mr. Duguay was exposed or not to a “danger” as defined
in the Code.

To decide this, | must take into consideration the circumstances that
existed at the time of the refusal, the reasons referred to by the HSO in
rendering her decision as well as the relevant statutory provisions.

This said, however, as stated by the honourable Justice Rothstein, in
Martin®, an appeal before an appeals officer is de novo. Consequently,
this allows me to receive and take into consideration anew, all and any
evidence that the parties may have, whether or not it was considered or
available to the health and safety officer at the time of her investigation.

With regard to the circumstances, | must first establish the reason why
Mr. Duguay refused to work in the Kapuskasing transmission tower. It has
long been established that the right to refuse should not be used to bring
to a resolution long-standing occupational health and safety problems as
stated in the Don Boucher and James Stupor and Correctional Service
Canada* decision.

However, | believe that, as it was established in Simon v. Canada Post
Corp®., the existence of tension or disagreement between employer and
employees on specific issues does not prevent an employee from refusing
to work and enjoying the protection of the Code if that employee
personally and sincerely believes that he has reasonable cause to believe
that a danger exists.

* Douglas Martin and Public Service Alliance of Canada v. Attorney General of Canada, 2005
FCA 156, May 6, 2005, Rothstein J.A.

4 Don Boucher and James Stupor Correctional Service Canada, (Appeals Officer) Decision No.
02-022, October 21, 2002

’ Simon et al. v. Canada Post Corp. (1993) 91 di 1, (CLRB Decision no. 988)

-10 -
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[57]

In the case at hand, it was clearly recognized that there was a problem
relating to the presence of mould in the work place. In October 20086,

Mr. Duguay reported the situation in the employer's computerized data
bank as required. The work place was finally inspected by management
more than six months later and cleanup was initiated a few months later. |
note with this that even if there exists a sophisticated computerized
reporting mechanism in place, there is an evident lack of communication
strategy in the procedure put in place by the employer.

After the cleanup by MouldCLEAN, mould was still found in

December 2007 in the intake side and other parts of the ventilation
system. Even though no cleanup occurred after these findings, in a letter
dated January 17, MouldCLEAN stated that no mould contamination was
found at the time of their inspection of the work place performed on
January 15. Pictures taken a few months later by a renovation contractor
demonstrated the presence of mould inside the walls of the building.

Obviously, there is a problem with moulds in this work place. Although
remedial efforts occurred, these efforts were not sufficient to immediately
and completely clean the place and make sure to find the cause of the
problem and fix it so that the problem does not reoccur.

The question however is: can the presence of mould in a work place be
considered a “danger” to employees, as it is understood in the Code?

Danger is defined in the Code as follows:

“danger” means any existing or potential hazard or condition or any current or future
activity that could reasonably be expected to cause injury or illness to a person
exposed to it before the hazard or condition can be corrected, or the activity altered,
whether or not the injury or illness occurs immediately after the exposure to the hazard,
condition or activity, and includes any exposure to a hazardous substance that is likely
to result in a chronic illness, in disease or in damage to the reproductive system.

In the aforementioned document, “Indoor Air Quality in Office Buildings: A
Technical Guide” the issue of moulds is addressed at paragraph 5.2.8
dealing with Microbials. The provision in question points out that:

e Moulds are a variety of microbials (micro-organism) that can be found
in the indoor environment. Contamination most often occurs when a
fault in the building, heating, ventilating and air conditioning (HVAC),
or other system allows for the proliferation of micro-organism.

e Inindoor air, microbial contamination can be a serious problem. High

humidity, reduced ventilation, [...] and HVAC systems that have
water or condensation (humidifier, cooling coils, etc) allow for the
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