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HIS'l'O RI C.U. SEC'i':JN 

AmrY HEA.D1UARTERS 

Some As neots or Diso1p11nar:y ? :ilZ 
in the Canadian servioes, 1914-19 

l. This report outlines oertain aspeots or 

Canadian ell soiplinary polloy 1n the services during the 

period beginning with the outbreak ot the First World war 

and ending with Canadian partioipatlon in the oooupation 1 
1

•
1 

ot Gel"Jll8JlY at the end of the Seoond World War. The material 

on whioh the report is based exists mainJ.7 1n the c.E.P'. 
records ot the Publlo Archives Reoords Centre and the 

Historioal Seotion, Army Headquarters. Reoourse has also 

'tl3en made to 1.nf'orma tion held by the Naval and Air 

£1storians ot the DeJ>!l:"tmen11 ot National Detenoe. 

~;.:! !'ortunately, these sources, although co-operating to the 

~1llest possible extent, have been unable to provide the 

information required tor a oomplete studf ot diso1pl1ne 1n 

their respective servioes.1 Similarly', the Ottice ot the 

Judge Advooste General, although helptul in many respects, 

has relatlvelJ' little intormation on the period under study • 
.. 

Attention ls directed to tho exoban.ges ot oorresponden~e , 

on this subject, between D.H.S. and J.A.G. in 1933, 1936 

and 1960.2 Tlle laok or complete 1nt'ormat1on on legal 

developments in the R.C.N. and R.C.A.F. has meant that the 

bulk ot this report is devoted mainl.T to :;>urel7 military 

aspeota ot disolplinary pol1oy. 

2. The moet s ignificant development 1A 

. . 
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disciplinary policy du~n~ t he period covered by this 

r eport m s the prooe~s by vhich oon;pl ete control ot 

punishment 1n the C-inadi an t'oroes p-9.ssed t ram :Jr 1t1sh to 

Canadian a uthorlt1ea . } 'I·r~is process began in the First 

1orld wa r and was oo!!lgleted as e. result or constitutional 

changes in the period before the outbreak ot the Seoond 

World ~ar. By- the s t atute or ~westminster (1931) the 

British Parliament ot tioial.17 recognized the virtually 

independent status of t he Dominions, under one Crown, in 

the British Commonwealth ot Nations. Additional legislation· J 

was required to implement the military aspects ot this 

constitutional mile-stone. Aooordingly, reoip rooa.l statutes 

were passed by the Commonv1ealth Parliaments as, tor example, 

"The Visiting Foroes (British Commonwealth) Acts, 19}.3" ot 

Canada and the United Kingdom. The provisions ot the 

Canadian statute applicable to d1so1pl1nary pol107 will be 

considered in more detail at a later stage ot this report. 

It is, however, important to realize trom the outset that 

the background to changes in disoipl!nary policy was 

constitutional~ rather than military, in character. ~hangea 

were necessary ln order to bring military praotioe into 

line with a new pa ttern ot Commonwealth relationships; 

such moditica tlons had a direct etteot upon oonsiderations 

ot overall s trategy &nd oomcand . As will be seen, -tj}e 

t ranslation ot ess~nt1ally juridioal oonoepta into workable 

tormulae tor wartime administration was a oomplloated and, 

at times, vexatious prooess. 

THE FIB~T WORLD 'NAB . 

(1) Policy durlns the Init i al Per;l.od, 1914-lS 
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;. At the be ginni ng ot the First World War 

problems ot Canadian disoiplinary polioy were restrioted to 

the naval and mill tary toroe s , s inoe the "CanadiflJl a ir 

Foroe" (in rucllmentaey torm) was not tormed until the end 

ot the war.4 Nava l polic~ on these matters presented tew 

di:rt1cult1es, either initially or later 1n the oontllot, 

beoause the Canadian servioe was so olosel)r integrated with 

the Royal Navy. Thus, s ection 48 ot The Naval Servioe Aot 

ot 1~10 (9-10 Edward VII , Cha p . 4}) had expressl1 provided: 

"The Kava l Di so1pl1ne Aot, 1866 ," and the Aots in 
amendment thereof passed by the Parliament ot the 
United Kingdom tor the time being in force, and 
the King's Regulations and Admiralty Instructions, 
1n so far as the said Aots, regulations and 
instructions are applicable, and except in so tar . 
as they may be i nconsistent with this Act or with 
aD:f regulations made under this Aot , shall appl.7 
to the Naval Servio e and shall have the same toroe 
1n law as it they formed part ot this Act. 

At the Imperial Conference held 1n the following 1ear 

Brl ti sh and Canadian representatives agreed that, although 

the Canadian Government r etained exolus1 ve o ontrol ot 1 ta 

own naval service, "training and discipline were to be 

generally the same as, and personnel 1nterobangeable with. 

those ot the Royal Navy. n.5 

4. Vii th t his measure ot o o-operation olearlf 

established in the pre-war period, Canadian naval disoiplllle 

seems to have passed smoothly and uneventtully to ti wartime 

basis in 1914. BJ order in oounoil (P.O. 1978) ot l August 

.,,.,,. the provisions ot the 1'.:a.val Discipline Ao t., J.866 , ~he Kin6'a 

Regulations and Admiral.ty Instru.otions (subJect to the 

provisos mentioned in t;he Canadian Aot ot 1910) were extended 

to the "Naval Volunteer .loroe". Throughout the First World 

Wa r the emphasis in Canadian naval. ettort was applied 

towards supplementing the Royal Nav7t s undertakings --

rather than developing a 41et1not1vel.T CaJla41an ettort. 

.. 
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This situation oontil:'.led l ong a fter t.he r.e.r. Indeed, the 

otf'ioial historian notes '1lat right up to ~he Second World 

\'/a r Canadian ships forme'!. a n "integral part ot the British 

tleat" 1.n wartime . 6 lhe -r~lat1vel.y small size ot the 

Canadian naval contribut i on, in t ams ot manpower, was 

possibl.7 anothei;' reason v:ny tew oomplioating t ..:iotors appear 

to have disturbed the administration ot naval disoipline. 

,. Although a somewhat s1.m1lar situation 

developed, initially, with r espect to Canadian millta17 

partioipation in t he First World War, the trend towards 

greater autonomy was muoh more prooounoed. The size ot 

the Canadian Expeditionary Force, the nature ot operationa 

and the resulting heavy casualties all tended to tooua 

sharper, more oritioa l eyes on the relationship between 

the ground toroes ot Canada and those ot her Allies. 

Moreover there were olear signs, beto~e the en4 ot the war, 

that Canadians were deeply oonoerned a bout the need tor 

more autoD.Oiq and great er control over various aspeota ot 

their overseas mill :dry organ1u.;1on. 

6. The .stat~ or any Canalla11 torce _serving 

abroad was disousse<i, evon before war began, 1n a telegram 

trom the Governor-General to the Seoretarr ot State tor 

the Colonies. His Royal Highness Field-Marshal t}>.e Duke 

ot Oonnaught pointed out t hat, under section 6~ ot the 

oanadian Militia Aot, the active militia oould "only be 

plaoed on active serv1oe beyond canada tor the detenoe 

thereor. 117 It was also suggested that Canadian regiment• 

might •enlist as In.perial troops" tor a stated period; 

bUt the British Government postponed. a decision on thia 

suggestion,· pending further developments. Then, on 

j August, the Canadian authorities dispelled 4oub~a b.r 
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bringing volunteers directiy under sections 175 and 176 

ot the Amq Act. Tn ... sit'.liltion was turther olar1:t'1ed, on 

the to llowing day, b:r an o rd ~r 1.n oourLo 11 (P.O. 2 06 8) 

providing that "suoh oorps or parts ot the 1lll1tia as m117 

tram time to time, ydth the approval or the Governor 

General in Council, bs named or designated in General 

Orders ;published in the Canada. Gazette, be placed on AoiiT• 

serv1oe in Canada."8 

Nevertheless, there ap;pears to have been no 

attempt to establish, 1n advanoe, the J>reoise legal l)Oa1t1on 

ot Canadian troo;ps serving overseas. Ur. Justice B.U. 

Dennistoun, who served as Deputy Judge Advocate General 

ot the Overseas W.litary Forces ot Canada trom Februal'T 

1917 to September 1919, afterwards observed: " t'Jhen the 

tirst Canadian Contingent sailed t'rom Canada. in 1914, there .. 

~.a s much unoerta1nty a s to the status ot tlle toroe and ot 

the otticers who acoom,P8n!ed it, and this uncertainty •• 

not ent1req removed until almost the end ot the war. ,.9 

The ooni-usion was doubtless due, in part, to lao.ie ot 

1n:t'ormat1on abOut operational requiremen~s. In ~he iiouae 

ot Commons the liln1ster ot U111t1a and Detenoe (uolonel 

_ the Hon. Sam Hughes) statf:d. bluntly: "We have nothing 

whatever to say as to the destination ot the troops once 

t hey oross the water, nor have we b&an intomed as ~ to what 

their destination may be.nlO In these oiroumstanoea, it 

seems sate to assume that prob1ems ot' diso1pllnary polloy 

did not loom large 1n the minds ot the Canadian autho:.:1t1es. 

The general ;position ap;pea:s to have been that the C.R.l. 

would serve d1reotly under Br1-c;ish control and that British 

mll1 tary law would a ;pp.17 direo tly to Canadian troop•. 
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3. Thie L .p res don was strangthenad by M111 tia 

Orders issued by the ,_d,fut....n t General on 17 Au gust, contain• 

illg the tollowing: 

para }. 

para ,. 

The Ga nadian F.xped1 tlonary Foroe will 
be Imperial and have the status ot 
Brit.!. ,..Ji r agu.la r troops • ..... _ ... ___ ___ 

For purposes ot discipline all ranks 
will be subjeot to the Arm;r Aot, to 
King 's Regulations, and to suoh other 
ord.1.nanoes as apply, or may be made 11 to apply to the British Regular ArmT• 

Mr. lust1oe Dennistoun atterwards or1tioized para } ot 

- this order as having "no valid authority" •12 He pointed 

out that tor legal purpos es , as stated in the Manual ot 

Milita rz Law (1914), "Colonial Foroes" 1noluded toroes 

ot a Dominion and c omprisoi tv:o ol.asses: "the t oroes 

raised by the government or a oolony, and the toroes raised 

in a oolony by direot order ot His MaJesty to sene a s 

auxiliary to, and in f'aot to torm part tor the time being 

ot, the regular toroes ... 1.; The 1mportanoe ot the d1st1not1Cll · 

appears 1n the tollowing quotation tl'Om the. Manual ot 

Mill tarz Law (1914) s •ne tirst olass ot colonial. toroea 

those raised by the government ot a colony - are onl.7 

subJ ect to the Anny Act when so provided by the law ot the 

colony and when serving wlth part ot Eis Ma.Jesty'a regular 

:-oroes, and then only so tar as the colonial l aw ~a not 

provided tor their government and discipline, and subjeot 

to the exceptions speoitied 1n the gene~l orders ot the 

l general' ottioer commanding the rorces with whioh they are 

serving. The Army Ao-: , hc ·.rever (s. 177), _provides that 

the colonial. law may extend to the toroea, although beyond 

the 11m1ta ot the coloey where the1 a re raised." 

Dennistoun oammented on the application ot 

,I 
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these principles to ~~nadiJ.D · -~bilizat1on in l9l4i 

10. 

The r..ob111z-'1t.lon .ihiol1 uOok plaoe at 
Valcarti er i n Au~t and Saptatlber was 
authorized by or~ar-in-cou.noil ~hloh .:n&.de 
it clear tha t t he force being assembled waa 
not an Imper i al " r i·~su.ler Force, but that 
it oonsis tad of' J pacial.ly tol'med units ot 
the Canad i an ~.:11~\i la . 

The Govel'Dlr1e::it of Canada had no power 
to raise, equip unJ send overseas a military 
toroe except under the provisions ot the 
Lilli tia Aot; and while His Majesty might 
possibly have l evi ed troops in canada to 1'om 
part ot his regular f'oroea he did not see ti' 
to do so. 

Until the end ot the war the Canadians 
were referred to in the London Gazette under 
the heading "Regular Foroes," though it was 
well understood by that time that they were 
nothing ot the k1D4. 

It was ditrioult to convilloe the War 
Ottioe that the Militia order which has been 
referred to, and which was never revoked, was 
ultra vires ot the Headquarters which published 
it ill Auf§f.it, 1914, and it took several year• 
to do it. . 

Disciplinary arrangements govemin8 trooi>• 

in Canada were the subject ot an order in oounoll (P.C. 

7 01) • approved by the Governor General on .;1 March 191.5 •. 

This instrument gave authority, under section 89 ot th• 

Militia Aot, "1'or the issue ot a Warrant to the Acting 

Adjutant General, Canadian W.lltia, or,. in his absence, to 

the senior oombe.tant ottioer ot the Adjutant General's 

Branch present at Militia ;teadquarters, and not being Ul14er 

the rank or Colonel i n t he W.l1t1a, to convene General and 
, 

Dlstriot Courts~rtial, and to oont1rm, remit or mitigate 

the sentences ot any Distriot Court-1.!artial, and to reaene 

tor His Hajesty' a oonsi(ler1.- -ui on the proceedings or &DJ' 

General Court-1.tartial. "1' It may be noted, in ps.sa1Dg, 

that this order in oounoil retleoted a long-atanding 
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requirement ot Briti sh military law. sinoe the 3urisdiotion 

ot every oourt martial depends upon the order oalling 1 t 

into existence -- in other words, the oonvElling order issued 

by a duly authorized parson. The warrant giving authority 

lio oonvene oourts martial st ems trom the royal prerogative, 

exeroised in the above instance by the Governor General.16 

The etteot ot the order in oounoil ot 31 March 191.5 was 

clearl.7 restrioted to Canada . As we shall see (paragraphs 

17·20, below). the procedure authorized by the order was 

not applied to Canadians serving overseas. 

11. At this point brier reterenoe may be made 

to the solution tound by- the British and Frenoh Governments 

t o the problem ot military legal jurisdiotion. On 1.5 

Deoember 191.5 the t wo governments agreed "to reoognize 

during the present war the exclusive oompetenoe ot the 

belonging to these Armies, in whatever territory and ot 

whatever nationality the aooused may be.nl7 

(ii) The Trmd towa rds Great er Autonomz, 1916-18 

12. During the initial period or the Canadians' 

servioe overseas, the administration ot military law was 

carried ou_t "solely by the Imper i al Authorities acting 

through the Armf Oounoil and the General ottioers o,ommanding 

the ditterent Imperial Commands. ul8 · However, during the 

summer ot 1916 there were signs ot growing Canadian 

· d1saat1staotion with t his e.rrangement. In August, Ma3or~ 

General J.W. Carson, who oooupiad a somewhat loosely 
I 

derined position as the representative, in London, ot the 

Minister ot Militia and Detenoe, 19 drew the latter's 

attention to a report in the British press ot a change in 

Australian praotioe. It appeared that the Australian 

i' • 

"' 
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courts martial held abroad would be "rev1ewed by a committee 

appointed in Australia, with power to recommend remissions."20 

Carson took the matter up with t he war Of f ice, pointing out 

that "we have all along felt the great importance of reviewing 

Court Martial Proceedings of Canadian s held in France,. and that 

in the few instances where we have suggested reconsideration, 

we have been met with a very decided 'No'." He added that, as 

far as courts martial in England were concerned, "we always 

make a point of being represented by our Assistant Judge 

Advocate General. n 21 

lJ. The War Office took the view that the Australian 

report ref erred to Australian soldiers who had been returned to 

their country to undergo sentences, thereby passing out of the 

jurisdiction of the British military authorities. The British 

communication continued:: " ••• in nearly all cases Courts 

Martial for the trial of Canadian soldiers are convened and 

confirmed by the Canadian Authorities ••• [theseJ after careful 

review by the local Military Authorities, are finally reviewed 

and stored by the Judge Advocate General, London, who, if he 

considers it desirable, submits cases t o the Secretary of 

State for reconsideration."22 The tar Off i ce also referred to 

additional safeguards under Rules of Procedure 126 (A) 1 and 

(C) and section 57 of the Army Act. Thereupon, Carson observed 

that the Canadian authorities had "nothing to complain of with 

regard to Courts ~Jartial in England", which were attended by 

the Canadian Assistant Judge Advocate General. However, he 

added: "With regard to Courts ~.iartial in France, while I 

cannot bring any one specific case to 
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my memor,y a t present,- I can reoall that on at least t wo 01' 

three oooasions, I wrote to Hondquarters, Franoe, asktng 

it the sentence ot two or three Courts Martia l might not 

be reconsidered and I • ..as mer ely told that it waa not 

possible."2-' It appears t .hat no turther aot1on was taken 

by the Canadian authorit ies at this time. 

~ 

14. At the end ot 1916 a new issue arose with 

an important bearing on disoiplinary pol101 - the ata·tus 

ot Canadian ottioers serving in France. The headquarter• 

ot General Sir Douglas Haig, British Oommander-in-Ohiet in 

Frano e, enquired whether Canadian ottioers could properl.7 

be desoribed as "Ottioers ot the Regular Foroes" in view ot 

seotion 190 (8) ot the · -~ Act.24 Br detinition, under 

r 

' 

... 
t 

ii ,, 

. 
I 

this Aot, the tel'm "regular toroes" applied onl.3' to ottioer• , 

and men "liable to render oontinuousq tor a tem military 

service to His UsJesty 1n every part ot the world, or in llDJ' 

speo1t1ed part ot the world." The matter was duly reterred 

baok to Canada, and the Department ot Justice expressed th• 

opinion that the ~c.E.F. (was] raised and organized under 

authority ot W.litia Aot and sent overseas to sene wi•h 

· His MaJest7•a Force~ tor detenoe ot Canada, subJeot to 

provisions ot Militia Aot and Sections 175, 176 and 177 ot 

the Arm:y Aot [dealing with persons aubJect to .military law]. 
'· 

Men attested and status ot ottioers regulated aocord1ng)T.•2J ·~ r 

'~r ',1·. · 
On the basis ot this 1ntor.mat1on the Deputy Minister, 1 ~

1 1 

overseas J4111tary Forces ot Canada, oonoluded that the 
/ 

definition in section 190 (8) was not applicable to membel'• 

ot the c,E.F9" · He r eported to the AdJutant General, uveraeaa 

W.litary Foroesi "It tu.rther tollowa that the A.nq Aot 

and the X1ng•a Regula tions, Imperial. where not 1noons1atent 

with the 08Dadian U1lit1a Aot, the King•a Regulationa, 

.. 
'. 

·.· 
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Canadian, and suoh modit1oot 1ons thereot as 'llJlJ¥' be made 

trom time to tae bf Order-in-Counoil, appJ.7 to this :roroe. 

ill ottioers hold o ocm1ss1ons in the Canadian W.lliia onl.7 

and are seoonded to the o.~ .F . ~26 

i;. In 1917 t he Canadian corps won undying tame 

at the oaptu.re ot Vimy Ridge, Hill 70 an4 the Passohendael.­

Ridge. Perhaps pal'tl.7 because ot the dist1not1 vel.7 Canadian 

nature ot these aohievemants. n~.v impetus was given to 

"adoption ot the principles ot oontrol ot Canadian troops 

in England by the Canadian Government through the J.tinia,er, 

Overseas Mill tary Foroes ot Canada and his W.11 tary 

Adv1sers.n27 The new development was tirst evident in 

oonneotion with "the applicability' to Canadian Troops ot 

the Royal Warrant tor their pay, eto., and early in 1917 

it was established that Canadian Orders in Oounoll and 

CP..n.adian Pa;y Regulations should govern this subJ ec;>t 

exolusively.•28 Thereatter, the principle 1'18.B steadil.7 

extended "to (nearJ.7] all d1ao1pl1Dal"1 regulationa.•29 

16. Ii; an artiole in the Canada I.aw Journal 

(February 1920), Mr. Justioe Dennistoun gave another 

illustration ot the trend t owai"ds inoreased Cs.nadian 
-

oontrol over d1ao1pl1nary matters atteoti.ng C8..nadian troopa 

aerving OTerseas: 

In 1917 a number ot Canadian soldiers 
retused to subm.1 t to re-inooula tioll aga.i~st 

typhoid tever. One ot them was oourt-martialed 
ror "re1'us1ng to obey a la vltul oomraand n and hi a 

/oonviotiqn was quashed by direotion or the 
(BritishJ Judt:;e Advocate Generc l--t:r. Felix 
Cassel, K.C., a very able lawyer, who gaTe the 
Canadian legal. s taff everr oons1derat1on and 
assistance at all ti.mes. 

on enqu1r1 as ·~o the reason tor this 
decision he sta ted that the British authorities 
have always refUseci to compel a soldier to sub• 
mit to a surg1ot1l operation U:tanual, P• }97), 
and that inoou.la tioA, invol Ying a punoture ot 
the akin by a ne•41•, waa regal'de4 aa auoh an 
operation. 
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It W:'lt; ~ow t ... -! ot..t in r enly tha t L-' s ol .!1er 
oould be sen~ to .Franco without a oertifiou.te 
that he had boen ~tooulated a gains t typhoid and · 
t hat such a decisi on would enable a considerable 
numbe r or .tlen to eoo&pe s ervice at the fro~t. 
He v:a s obdurat e. It was the l a\'1 , and he had no 
power to change 1 t. But we had power to change 
it• and 1n a very brief space or t ime obtained 
an order-in-council f rom Ottawa, po.ssed under 
the provi s i ons ot the War Measures Aot, aided 
by seo • 17 7 or tha Army Aot, making 1 t a mill tary 
orrenoe tor a Canadian soldier to re:t"use to sub­
mit to 1nooulat1on. ~he Judge Advooate General 
at onoe admitted t he validity ot the enactment, 
and undertook to quash no more oonv1otions on 
the ground previously taken, but he was never 
oalled to rule upon the point a second time, 
tor on publication ot the neu law in orders, 
the reoaloitrant soldiers submitted without 
exception, and d1so1pl1nary action was no longei- . 
necessary. ;o . 

Never liheless , as the war entered its t1nal. , 

stage, the British a uthvr iti e a still retaiLed a large 

measure ot tormal. control over Oanad1an diaoipline. The 

extent ot this control was apparent in reports prepared 

during U93 and June 1918 by Lt.-Ool. R.14.. Dennistoun, then 

Deputy Judge Advocate General, overseas Military Foroes ot 

Oanada. Reviewing the general prinoiplea applloable to 

oontempora17 trials ot Canadian soldiers 1n England and 

IPranoe. the D.J .A.O. poi nted out that there were two souroaa 

or oourt-mart1e.l jurisdiction. 'l'he tirst was derived tl'Olll 

- the King, as provided i n sect ion 122 ot the Arrrq Aot, •b7 

l'.'9.rrant under his sign m.s.nual to his Generals • .,3i Courts 

martial authorized by this o hannel were held unde~ the Arrq 

Aot. The l a tter, in turn, was applioable to Canadian 

ottioers CUld men serving in England and France by virtue ot 

seotion 74 ot the liil1t1a Aot. Consequentl.7, this Jur1a41o­

t1on was actually employed in the trials ot Canadians 

serving overseas tbroughOut the ~irst World War. The 

altel'DB.tive source ot oourt-Jt.a rtia.l Juria41ot1on 1• ot 

partioular interest in view ot subsequent oonaU,utlonal 

•' 
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developments and the pra<· ~1oe a dopt ed in the Second Worl4 

wu. As desori bed o.f t h e :J . J ·-- .G.: 

The ott.er sourae of court-martial Ju:ris.dio­
tion is der i v ed from the Governor-in-Council in 
Canada unde~ t ho provision s ot Seot ion ~8 [..:!!£, 
see pareBraph 1 0, a bove] ot the l:ilit1a h Ot . 
Warrants UlZ."'/ be issuad by t he Governor-in-COunoU 
aut horizinc Ceneral , or other, Oftioers, to 
convene courts -c.artia l . Suoh oourta-marti a l are 
subject to t he restrictions impos ed b1 the 
t:ilitia Act . The sentence ot a general oourt­
ma.rtial hel d under t he provisions ot the Militia 
Aot oannot be carried into execution until it 
has been approved b7 the Governor-in-OounoU. 

The D.1.A.G. advanaod s i gnit'ioant reasons tor the failure 

to eDq>l01' the alternative source ot Jurisdiotion in the war 

JAhen in progress : 

It i s open t o the Canadian .?oroes in !!le:lan4 
and France to act under war .rants s ent tram 
canada , but _n vie\·: o'f the r es triotlons imposed 
and the del r..ys which are inevitable a nd the 
contusion wh i oh would a rise , it d1soipllna1"7 

~ aotion Y1ere taken i n t he field under the W.lltia 
·Aot, it l s consi der ed advisable to administer 
discipline under the provisions ot the Anq Ao• 
and the King ' a warrant, rather than under the 
provisions of t he Llil.1 tia Aot and the warran' 
ot the Governor- in-Council. 

It t he Canadi an J!oroes were servil:Jg 
indepondently i n certain parts ot the world, 
it woul.d ba iesirabl e and aonvenient to aot 
under Canadi an u tr ran\js, but so long c.a the1 
:rorm part of the British Armies 1n the tield, 
11i is oonsi~ered batter to a ot under Imperi.il 
e rrants. 

Reterenoe to "the rest ricti ons imposed" , in the above 

quotation, mB1' have been ained at-British reluotanoe to 

aooept greater Oanadian au'tonomy. Sowever, praotioal, 

rather than theoretioal d1tticult 1as ot adm1n1atrat1on 

appear to have been the deo1a1ve raotor. ,,. 

(111) PrS>oedure in Di scipl inary Oases 

18. In the ~3or1ty or disoil)llnary oaaea 

ooourring oversee.a, Canadian aoldiera wen tried by their 

oommen41JlB ottioera. who were empowered. to impose puniebmeuta 

.. 
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not exceeding 28 days' de t ention or tield punishment.• 

It' the commanding o:f1"1oer' s punishment would atteot the 

soldier's pay, the l a t ter had a right to demand a oourt 

martial. In England, soldie.:rs were tried by Distriot 

Courts Martial, in Freno e by Field General Courts Martial.•• 

As described by the D.J.A. G., 

These courts cons ist ' Of three or more otticers, 
who are sel ected by the Ottioer who convenes the 
court, and who is, generally, the Area Commander 
or Brigadie r ot the soldier concerned. The court 
is composed ot otticers in the area who are 
qualified by length ot service to sit on oourts~ 
martial and who are available tor that duty. 

In praotioe, Field General Courts Martial tor trials ot 

Canadians serving 1n the Canadian Corps were "exolusivel.7 

composed ot Canadian ottioers", although the "Oourt-Martial 

ottioer attached to the Oorps" (a legal expert, bu' not 

necessarily Canadian) was detailed to attend 1n dittioult 

oases. ; 4 In the case ot a Canadian soldier serving in 

Fra.noe away trom the Corps, the o ourt was not neoesearilJ 

*"Rules tor Field Punishment" (1907), under section 44 
ot the Army Aot, sta ted that an ottender might be punished 
as tollowsa 

.--

(a) 

. (b) 

(o) 

(d) 

He may be kept in irons, ~·, in fetters or 
handoutts, or both fetters and handoutts; and 
may be secured so a s to prevent his escape • 
When in irons he may be a tta ched tor a period 
or periods not exceeding two hours 1n any one 
day to a fixed objeot, ·but· he must not be so 
attached during more than three out ot any tour 
oonseout i ve days , no r duriDg more than twent7-
one days in all. 
Straps or ropes may be used for the purpose ot 
these rules in lieu of irons. 
He may be subjected to the like labour, employ­
ment, and restraint, and dealt with in like 
manner as if he were under a sentence ot 
imprisonment wi th ha rd labour.~2 

**Briefly stated , the difterenoes between Dis~rict and 
General Oourts Martia l l ay mainly in their o omposi tion and 
the degree ot punishment which could be awarded. A D1striot 
Court liartie.l oould not try ott1cers and could not . award a 
sentence ot greater s everity than t wo years' imprisonment. 
On the other hand, a ~1eld General Court Martial was a 
special tribunal, adapted to the .needs ot aotive servio• 
having the powers ot a General Court Martial. Like the • 
G.o.M., a F.a.o.M. could try otticera and ooul4 paaa 
sentenoe ot death.}} 
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composed ot Canadian o 'fio ~ rs; but th~ ~.J.A.G. reported 

that, "so tar as prao ~J.cabla'· , e1'torts were made to haTe 

o.t least one Canadian otticer on the court. Canadian 

soldiers sentenced to 40ng ter:is ot i.l::l;>risonment were 

committed to British civil prisons. While so inoaroerate4 

they were subJeot to British law, being entiral.7 removed 

trom C8ll8.d1an o ontrol. ' 

The procedure in d1so1pl1na17 oases 1nvolv1n& 

Canadian ottioera tollowed parallel lines. Both in EnglaJJ4 

and 1.Pranoe suoh ottioers oould be tried onl.7 b7 General 

Courts Uartial. These courts consisted ot not less than 

nine, and general.17 elaven. ottioers. The oourta were 

oonvened by the appropriate General orr1cer Conmanding, 

who held a warrant, or delegated warrant, trom the Xing. 

The D.l.A.G. observed: 

General courts-martial on Canadian ottioers, in 
most oases which have come under notioe, have 
been composed , 1n large part, ot Canadian 
otticers. The president is sometimes a British 
ottioer ot experienoe and the Judge Advooate 1• 
either a British or Canadian o~ioer ot 
experienoe. 

Courts-martial prooeedings on ottioera whioh 
involve dismissal or cashiering, are, as a rule, 
submitted to His J4aJest7 the JUng tor oontlm&• 
tion.}.5 

Under the procedure in toroe in 1918. the · 

ottioer authorized to eonv&ne a court martial hacl l»O••:r to 

oontirm, partially oonr1rm, or retuse to oontim the 
,, 

sentenoe. When oont1rm1ng the aentenoe, he al.so had 

authority, under section 57 ot the Arrq Aot, to m1:tigate. 

remit, commute, or sus~nd the exeoution ·ot the sentenoe. 

Atter oontirmation ot senten.oe, the aoouae4 oould appl.T 

th.rough the Home Seoret ar7 tor the ro)'al olemenoy whioh, 

1n the worda ot the D.J .A.G., nth• X1Dg ia pleaaecl to 

.• 
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exsroise 1n certain c~~es. · 36 

21. The d 1spos1 ~ion ot court-lilfirt1al prooeecllJJga 

in the First World , ·a r was a turther illustration ot the 

lingering control exerc.:se~ b7 t he British authorities. 

The British Judge Advoonte General, described as "a 

oivillan lawyer at the ~r Ottioe" ,'J7 reoeived the prooeed-
• 

1ngs ot all oourts martial. in Ene;land. In proper oircum-

stanoes he was empower ed to qua sh a oonviotion; he oou.14 

also direot that a coul't be r econvened tor the purpose ot 

oorreoting irregularities and 1llegall.t1es. Ria tunctions 

in France were pertormed by a representative with the 1'&Dk 

ot Brigadier-General. ill proceedings, covering oases ~ 

tried both in France a n : E=.'l.gland, were tinally retained 

on tile 1n the wndon o=tice ot the British Judge Aclvooa'• 

General. In 1920 the proceedings in some 17 ,ooo oourtz \ 

martial ot members ot the C .E .F . held in England and in 

. the t ield were transterred to the l'udge Advooa te General 

at Ot~wa. However, this transter did not cover all oourta 

martial ot Canadians, sinoe the Br1 tish l .A.G. retained 

certain prooeedings 1n which persons other than member• ot 

the C.E.F. were involved. As late aa 1936, no ohronolog1oal 

r aoord or der1n1tive statis tics were available oovering 

all oourts martial or lilambers ot the c .R.F .JB 

(iv) Pol101 regarding Death Penalty 

22. The pol101 governing imposition or death 

sentences on members ot 1ihe o .E. If. was aubjeoted to oloae 

scrutiey 1n the tinal months or the war. Apart trom 

growing Canadian autoric.my in -matters ot military d1ao1pl1ne, 

generally, interest 1n mill tary exeoutions was at1mulate4 

by apparently divergent policies ot oena.1.n Allies, nota~ 

Australia and th• United States. 
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23. The ~rooed re a pplled 1n oases o: death 

sentenoes on members ot t .c.e ..; . ... • 1. did not vary in an:r 
1.mportant respeot fro2 th~ ~~•"1l1l administration ot 

British m111tar;y l a-.v. Ill .. rFnce no deo.th sentenoe waa 

oarr1ed out without rereronoe to the Commander-in-Chi~. 

An ott1o1al "Clroular ; temorandum on Courts-Martial" 

oonta1ned the tollowlng p1'0vision: 

63. RESE~7~~ro~ . - A death sentence ~ust not be 
pramulga~sc. \Y ithout the sanction or the CoL:i3.Dder-
1n-Chief, to whom it will be forwarded th.roUBh 
the usual. channels. The Con1"1rming Officer 
should enter the \10rd 'Reserved' 1n the last 
column or the schedule ot A.F.A. 3, and should 
sign certitioate 'O'. Neither tinding nor 
sentence should be oonfirmed.39 

Particulars ot eaoh case, including the name ot the executed 

soldier, were promulgated in Genel'lll. Routine Orders 1saue4 

by the British Commander-in-Chiet. A tJpioal entr'T :rea41 

24. , 

COURl'-MARTIAL 

No. Private M • 
Canadian Battalion, was tried b7 Field 
General Court-US.rtial on the following 
oharge:-

'flhen on Active Service. Deserting 
His Uajest7' s Service.' 

The aooused l ett his platoon when it Es 
prooeeding to the trenches and remained 
absent till apprehended by the French police 
behind the fighting araa sixteen day-a later. 
After his arrest he escaped and remained 
absent till again apprehended tlve d8.J"S lat.er. 

The sentenoe ot the Court was 'To sutter 
death by being shot.' The a entenoe was 
oarri~d out at 7.11 a.m. on 7th Deoember. 1916.40 

Available intonation does not give the 

preoise total ot Canadians, serving in the C.E.F., l'tlo were 

executed. In lune 1918 the D.J' .A.G., Overseas W.lltary 

Forces ot Canada, sta ted: "I do not know the number ot 

Canadian soldiers who have been exeouted but understand 

that there are nry tew oases 1n whioh the sentence baa 
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been oarried into ef'f'~ct • ., 4l Gr eat oa r e wa s t aken to guard 

information ot thi s nature 1' roi= disclosure. However, it 

now known that there \lere c t l i)n.st 26 entrie s in General 

Routine Orders, each g1 v1ng nor;ice ot t h e exeoution ot a 

member ot the c.x.z.42 It may be noted that the total 

number ot exeoutions 1n the military toroes ot t.he British 

Empire during the First v:or l d "lar was ;46. Ot these Jl 

were listed as members ot "Overseas Contingents"; the 

remainder was oomposed or 291 trom "Imperial Troops", ; 

tram "Colonial Foroea" and 19 trom "Native Labour Corps" 

and "Hollowers".4-' The vast majority ot these exeout1on• 

(240) were punishment tor desertion. 

2; . Canadi~ aoc ~ptanoe ot British Juri sdiotion, 

1l1 i;he disposition ot ca ses c a rrying the dea tn pen.al t7, 

diverged widely' tn>m AustraliaL praotioe. Sinoe the 

Australian Defence Aot permitted t h e dea th penalty onl.7 1l1 

oases ot mutiey, deserti on to, or t r eaoherous dealings 

with the enem;r, imprisonment was tho only punislment uhioh 

oould be awarded tor deserti on to the rea.... Moreover, th• 

death sentenoe was never imposed without oontirDBtion by 

the Governor-G3neral of -vhe Commonwealth in Council. 44 

This restriction was oe.:-.~ied further in practioe; the 

Australian Ot1"io1al Histcry e;ommants: 

I t is true that t he Detenoe Aot pla~ed ;~·_st~·-1-

i ans, when on v:a.r ::ervi oe , under t he operation 
ot the Brit i sh 'Army Act', exo ept s o tar as t he 
Br1 ~1sh Aot \.'::' s inoonsistent with the Australian. 

,s entences or deat h were oooasionall.y passed on 
t hem by military courts., but t hey well knew that 
these oould not be oarriad out. Both in the 
ranks of the A.I.F. and in the people ot 
Australia there was an invinoi ble abhorreno e ot 
the seeming injµs t i oe ot shooting a man who ha4 
volunteered to t i ght in a distant land iJl a 
quarrel not peculi a rly Australian. The trequent 
reading out on parade or death sentences passed 
on British soldier~ much intensified this 
t eeling, and, t hough most ottioers and a small 
proportion or ~e men saw the need .tor a death 

• 
I 
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penalty i n t ile ca se ot a small class ot or11r1na1 
offenders • ar-.. d t !:.e i\,ustra.llan Gova~"t.ont v.:aa 
more t han on~e s cund ed o one ern1ng 1 ts adoption• 
the gen.er l O:?;)po ... 1 t.:on was tar too strong• no 
Government ¥1''>:1.ld ~vo dared to tlout 1t.4J 

It is clear that, baoked by s~l"Oll6 opinion at home, the 

Australian Government was prepared to go much t'u.rther thaA 

its Canadian oounterpart 1n maintaining ocmtrol ove the 

disoipllne ot torces sening overseas. 

26. Neverthelass, the .Proble~ ot Canadian respma-

1b111ty was not entirely i gnored . To some extent interest 

was spurred on, atter the United States entered the war, 

by revelations ot Amar1oan praotioe. In the oase ot 

American soldiers sentanoed to dea th by courts martial in 

Franoe, the i>roceedinl3S 1'18re nol"%:1all)" approved by their 

senior commander, General ;r.1. Pershing, and sent to the 

War Department, Washington, tor review by the Judge 

Advocate General's ott1ce. It no remedial. aotion was 

required, the proceeding& were then passed to the SeoretaJ7 

ot War and, ultimatel.7, to the President tor 4eo1a1on. 4' 

In a number ot oases 1t was publlol.7 revealed that the 

President had oammuted death sentences. 

27. one Car;adie.n o r (Jllliza tion , the Na t1onal. 

Prison Retorm Assoo1o. tion ("1th he.:id ott1cc ~ :."ontreal) , 

was particularly oonoerned about the oomp81"8.t1ve ~dllng 

ot American and Canadian death sentences. In repJ.7 to u 

enquiry tram the honorary president ot the Assoo1at1on 

(Ur. R. '"B1okerd1ke, . P . •), Sir .Edmrd Kemp, 1Unister, 

Overseas 141litar;y Foro\3s of Canada, ~~te reassur1n817 in 

~. R. B1okerd1ke (184~-192&) • dll 1~luent1al bua1neaa 
man and legislator, was a Liberal representativ~ ot a 
:;ontreal constituency 1n the Bouse or Commons. F.e \'2s a 
strong advocate ot the abolition ot oal>ital puniahman'G. 
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the summer ot 1918 the.t "e l thou3h the death sentenoe is 

trequentl.1' imposed by court s.aartial at the tront , it is 

in rare instances carried into 1;7J.•faot. such a sentence is 

either oommuted or remitted by ~he Co~vening Ot'f'ioer or 

reserved by him tor the d eoision ot the G.o.c. in Ohiet". 

He added, as already mentioned, that "the exercise ot the 

Royal Clemency is the prer".>gative ot IUs Majesty the King 

in all oases. Appeals tor Clemency are dealt with by the 

Home Secretary. n47 The Association was not, however, 

satisfied. Mr. Biokerdike wrote again and his protest 

undoubtedly :retleoted an important segment ot Canadian 

opinion a 

••• The vital point ••• is th~t appeals tor 
clemenoy should be transterred trom the Home 
Seoretary to the Government at Ottawa. It 1• 
the old issue of Canadian autonOJDY' versus 
Whitehall government ••• the ultimate ooun ot 
appeal should be at the seat ot Canadian 
Government. 

This Association is or opinion that the people 
of Canada ar e justified in asking that their 
own Government shall have f'u.11 jur1scliot1on over 
its subjeot s while engaged in -."18.rt'are on foreign 
soil.48 

Fifteen years later these views t ound t ormal expression 1n 

"The Visiting Forces (Brit ish Commonwealth) Aot, 1933". 

(v) The Problem ot Imperial Oommissions tor Canadian 
Ottioers 

28. Betore leaving the question ot diso1pl1n&r7 

polior 1n the First World Viar, this report must draw 

....: attention to one important problem whioh oausec! some 

cllt'f'ioulty- at the end of t h e great oontliot. In a sense, 

this issue -- the status ot Canadian of'tioers to whom. 

Imperial oomm1ss1ons we~e granted -- epi~omized the 

anomalous stage then reaohed in the evolution ot 41ao1pllD• 

ary pol107. 

, 
'. 
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In Septemb~r 1918 the Deputy Judge Advocate 

General, overseas !.il!tary :'orcas \Jt Callada, pointed out 

that "a large number•• ot :I:lpcri.tl oommiesions bad been 

issued directly to ~tliadi~ otfioers. He noted that these 

commissions appointed an cJf'!'icer to His Ha.Jesty•s "Lan.J 

Foroes", oalling upon the ot~ioer "to observe and tollow 

suoh orders and direot1ona as ,t rom time to time you shall 

reoeive trom Us, or any our superior ottioer, according to 

the rules and disoipline of war, 1n pursuance ot the trust 

hereby reposed 1n you ." Speoulating upon the et'teot ot 

this tom ot oomm.1ss1on, Oolonel Dennistoun added: "It ii 

has the efteot ot plaoirig a Canadian ottioer under the 

jurisdiction ot the War O:ttioa without reterenoe to the 

Government ot Canada, it is oonaidered that the attention 

ot the Goverzm>.ent should be oalled t.o it and 1.nstruotiona 

given as to aotion to be taken, after oonsul.tat1on with 

the Imperial Authorities. n49 

In a private report to the Judge Advooate 

General. Department of Militia and Deteno e, Colonel 

Den.uistoun gave the following interpretation ot this 

•peoullar dooument": 

No doubt the o~j ect of giving thi J ~onu:as ~~on 

is to satisfy the [British] J .A.G., \Tho ha.a, on 
more than one oocasion , expressed a doubt as to 
the right of Oanadian ottioers to s1 t upon ml 
1.mper1al court-lll.Elrtial when that court-mart.A.al 
is held tor the trial ot Imperial ott'icers or 
soldiers. It is not c onsidered that there ia 
any toroe in this expression ot doubt on the 
part ot the J .A.G. as the det1n1t1on ot an 

r ottioer given by section 190 ot the Army Aot 
inoludes •ottioers oommissioned or in pa7t as 
an offioer i::l His Uajosty •s Forces. The Canadi&D 
Militia i s c ~rta1nl.y part ot His UaJesty•s 
ll'oroes, but it vould appea r by a perusal ot 
seot1on 178 (llote 1), -:~ t it was considered 
advisable to !:lake it cle :..r ~hat ot't1oers ot the 
Territorial ?oroe Jna7 eit in1isor1m1natel.7 on 
oourts-martial tor the trial ot members ot th• 
Regular Forces and members ot the 'l'erritorial 
Foroe • .50 

.. 
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The D.1.A.G. pointed out t hgt "the granting ot a speoial 

oommission misbt be oonaidered as imposing an obligation 

to serve generally under t ha orders ot Imper1a1 ottioera 

w1 thout reterenoe to t he ,vi. shes ot the Government or 

Canada or the Parliams nt thereof"; it might, there:tore, be 

neoessa17 tor the Bri t ish Government to "make olear the 

status ot Canadian ott1oers by"' a speoial statute whioh 

\10uld give Jurisdiction if needed to all ottioers holding 

oommissions in the Canadian Jilli. tia to sit upon Imperial 

courts." Adoption ot this prooedure would dispense with 

'the existing, cumbersome method ot oonterriDg Juriadiotion 

upon individual ot:rioers. 

51. The D.J .A.G. turther argued that sinoe, 

under seotion ~8 ot the Militia Aot, ottioers• oommisaiona 

oould be granted bf the Gqvernor General o~ behalt ot The 

King, it seemed "somewhat derogato17 that an ottioer•a 

commission issued through the Governor-General should not 

be oonaidered sut'tioient to give him a status throUghout 

the Empire as an of'f ioer of' ru.s Liajesty' s Forces." In .. 

prophetio passage Colonel Dennistoun declared: 

While it is not a nticipated that any oontliot 
ot interest ' :ill a rise , it cloes seem advisable 
that Canadi an autonOO)" shou.Ld be detini.te]Jr 
asserted. "'e are D0\1 oreating preoedents, whioh 
will be quoted heroafter and possibly tallowed 
it there s hould be future wars, and as it is 
always diftioult to deal with subJeots ot this 
kind after the emer genoy whioh gave rise to them 
has passed away, 1 t is o onsidered better to deal 

. with the subjeot now, a nd respeot.tully to A>Oin• 
, out that the Canadian Government considers :!is 

Majesty's o oom1 snion now issued to ottioers ot 
the WJ.itia autt'1o1ent 1n 1tselt w1 thout the 
necessity or suppl amcnting it bT the issue ot a 
further comI'l1.as1cn nhen the Canadian Anti goea 
upon service oversea s.Sl 

J2. The answers to a numbi:tr ot subordinate 

probl.aa depended upon t1nd.1.Dg a satiataoto17 aolution to 
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t he main issue. For exampl e , t he Adjutant General, Oversea• 

Military Foroes ot Canada , questioned whether "Orders 

issued under certain oiroumstanoes, not defined by the 

Militia Act , by Imper ial Of'tioers to Cana dian Ottioers ot 

i nterior rank oould be legally considered as lawtul 

commands within the meaning of the ArIIJ1' Aot" .52 IJ.kewise, 

tha validity ot courts martial-. partly composed ot ottioera 

or the C.E.F., to deal wit h Imperial soldiers was in doubt. 

Pending a solution to these d1tf1oultles, it was decided 

that no turther appl1oe.t1ons tor Imperial oommiesions would 

be made.53 When the issue wa s revived, in the spring ot 

1919, Colonel Dennistoun a gain emphasized the importance · 

ot preoedent; he wrote: "To pe~sist in making appli~ationa 

tor these com.missions may imply a teeling ot doubt on the 

part ot the Canadian Author! ties with regard to the valldi ty 

ot their commissions which does not exist, and it ma7 

hereafter prove embarrassing to the Canadian Government it 

precedents made in this war be considered binding tor the 

tuture. 1154 
r 

"!n view ot the toregoing considerations, the 

Ministry ot oversea s Military Foroe ot Canada requested the 

oomm.1es1ons be submitted. The Canadian communication 

stateds 

It appears tha t in the ea rly stages ot the 
war the Judge Advocat e General had some doubt 
rela tive to t he competency ot ottloers holding 

' Canadian commis sions to sit upon courts martial.. 
Thi s doubt has l ong s ince d.isappeared o.nd 1n 
innumerable oa s es h e had oontirmed tindings 
where such circumst ances existed, and it appears 
that the King 's Commission is the same whether 
issued in the' r1 ght of the Imperial Government 
or the Canadian Government. It vaas this point . 
whioh originally led t~ the 1ssuanoe ot an 
Imperial oommission to Oa.nadian ott'ioera. 

.. 
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The Canatli an C':>v or nment l ssues o o.mmissions 
to o.ttioe r s o.t i ts Foroes dnd lt would theretore 
appear tha t in applying tor further oommissiona 
no materia l end l s served, but a tremendous 
duplloa t1on ot ottort ensues.55 

The Army Counoil aooepted the Canadian proposal \'fithout 

~urther disoussion.56 Den.nistoun atterwarda noted that 

"the incident was closed w1 th the assuranoe that the status 

ot the Canadian ottioer wr.s beyond question equal to that 

ot 8Jl1' other ottioer who tLeld His Majesty• a Commission, 

that they were all otfioers ot His Majesty's Foroes and 

whether •Regular• or ' Canadian W.11t1a' made no ditterenoe 

so tar as status was oonoerned."57 

J4. Thus, at the end ot the J'irst World War the 

ott1o1al Canadian view remained that •an ottioer ot the 

Canadian Expeditionary Foroe held his commission in that 

Foroe by virtue ot the commission granted to him in the 

Canadian W.11tia. n.58 Aooord1ngly, arrangements were m.de 

to complete and distribute o ommisaions in the Canadian 

W.lltia to ottioers origin.ally gazetted to oo.mmisaiona in 

The London Gazette and aubsequentl.7 gazetted to oo.mmiaaiona 

in Canada. 

Thia olar1t1oation represented a turther 

signitioan'b stage in the process whereby control ot 

canadian service discipline was passing tram the British 

to the Canadian authorities. We have seen that certain 

reservations lingered on -- notably with respect to oonti.rm• 

ation and disposition ot oerta i.n court-martial prooeedillga. 

It is also interesliin~ to note that, when a Oanadian 
J 

Section ot General Hea4quarters ot ~he British -Armies in 

.France was tormed 1n Ju.17 1918, there was a olear understand­

ing that the Seotion "was not intended to intertere in 8.117 

vtaT w1 th the reaponsib1ll tr ot General Beadquanera and the 
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Supreme Command, 1n ~.,la~on to matte :..•s s.ttect i ng milit ary 

operations or disoipli~e •••• "59 Yet, in the broader 

a speots ot disoipline.:-y polloy, considera ble progress had 

been made towards Ca.ne.di an o.utonom)". l 'he Re port ot the 

Hinistry, Overseas Lilli tarz Forc es ot Canada 1918 summarized 

these developments: 

King ' s Rogul ati ons (Imperial) are still, it 
is true, 11! general use , but this is tor the 
most part a mat ter ot oonv enienoe and it is 
r Poognizcd ~~~t they are on.ly applioable where 
they a r e o on::d. stent wl t h Canadian Regulations 
bear ing on the ae.ree au bj eo t. P..rrrq Council 
I ns tructions and Routine Orders a re only made 
applioa ble t o t he Canadian Forces when oons1dere4 
des irable by the canadi an Authorities. No 
Imperial Order or Anrq Council Instruction 1• 
applicable to t ho Cana d ian Oversea s l!illtUT 
Forces unle3a me.de so in Headquarters oaDadian 
Routine Ordors.&O 

{vi) Naval Diso1pl1nar:r Polioz 

}6. Betore leaving the First World War, we may 

br1etly note oertain parallel ~evelopm.ents 1n d1so1pl1Da1'7 

pol1oy as applied to the R.O.N. As al.ready suggested, 

there was much less evidence ot c hange in this quarter, 

mainl.7 because the car.adi an service was so oiosel.T integrat- · 

· ed with the Royal _·avy. l..D. Imperial statute, th.a Naval 

!>isoipllne (Dominion !!a val Foroea ) Act, 1911, had given 

.Dominion governments the power to apply the 1'.uva1 D1ao1pl1ne 

Aot, 1866, to their r aspeotive s hi ps "under all oonditiona..61. 

However, the Britis h legislation was not adopted 1n Canada 

until the end ot the v:ar. The toll owing explanation tor 

the long dela,y has been provided by the Naval. Historian: 

This long d elay was caused by the t a ot that the 
main et:f'eot ot t his adopt ion was to zr.ake possible 
the holding ot o ourt s -mart1al without the h elp 
ot the Roya l Navy. Uit11 this da te it bad been 
nooeasary apooi ally tJ em~ower a British tlag 
ottloer, by commission, t o order a court-martial, 
and to borro·1 British ot:f'ioers to torm the o ourt, 
as ves done 1n t he oaoe ot the stranding ot m.lCS 
NIOBE in l 9ll . Apparently the power to oonvene 
a o ourt-ma.rt,ial had a till to be delegEited in the 
same manner tor some time atter 1918, but there 

,. 
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were no\f enough ~el'!iol'" o:f1'1cer3 .:lolding Canadian 
Commissions (mos ,11 ex-.Z:r) tc nit on a court 1n 
most oases . Mala \.he otfi¢e~ o::-dering a court­
martial on un RC.J. oi'fioer .might 'be serving 1n 
the Royal NaV7, h is a uthorit y to do so was given 
by a Canadian o c.::u.ias1on.b2 

The provisions or an order in ccuno1l of l2 August 1913, 

regulating disciplinary a rrang8lllents tor the R.C.N. • R.N. 

and the naval toroes ot other Dominions, did not oame into 

etteot until 1 September 1920.i} 

CHANGES IN POLICY BETWEEN THE FI RST AND SECOND WOlUD WABS 

(1) Eyolution ot R.c.A .F. 

37. I.n the per :tod immediately following the 

11rst World War, the p:-1no1pal ohenges in canadian 

d.1soiplina17 policy ware o onnaotad v4 th the evolution or 

the Royal Canadian Air Foroe. At the end ot the war two 

squadrons and a wing headquarters had been formed overseas 

tor a "Oanadian Air Foroe". It appears that, although the 

wing headquarters came under the oontrol or the l!inist ... 7 

ot overseas Military Forces ot Canada, the squadrons had 

"dual status" as units or both the R.A.P'. and the O.A.7. 

Evidence is lacking ot any unusual d1so1pl1na17 problema 

during this trans1 tory period. In 1920 another canacllan 

Air P'oroe was consti tuted, under the A1r Board, and 

disciplinary regulations were prepared tor this service. 

Then, when the air service was reorganized on a pamaneIAt 

basis, as the Royal Canadian Air Foroe, King's Regulations 

and Ordera tor the Ropil Canadian Air Foroe were promulgated 

in 1924. The Air :ai s t orian has observed: "This original 

~ (Air) seems to have been based upon the similar volwu . 
tor the RA.7; there are ~requent reterencea to the Air 

:roroe Aot, and diaoipiinary procedure we.a a oop7 ot th• 

RA.l' 8. "'' 
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(11) The Visiting Forces ~British Common·yrealtl:} Aot, 1933 

38 . In spita o f increasing pressure, at the end 

ot the First World . 'rtr, tor r ov1a1on ot military d1soipl111-

ary pollo7 in the d iri:Jo t1on. or gr eatei-: Canadian auton0JD7, 

little formal action i::1ght have resulted. As Colonel 

Denn1stoun had so aptly observed, in September 1918, "it ia 

al\19.ys d ittloult to deal with eubjeots ot this kind U-ter 

the emergeno7 wh.1.oh gave rise to them has passed awa7". 

Indeed, oontronted with great problems ot demobilization · 

and rehabilitation, t he Governments ot the post-war period 

might well have been pardoned tor dela7 in attending to 

questions ot service disolplille. However, pol.107 eventuall.T 

took a more positive direction -- not because ot milltarJ' 

urgenoy, tor there v1as 110ne 1n the first deoade tollowiq 

the Armistioe -- but beoause ot other events ot greater 

s1gn1t1oano e. 

Reoogni t ion ot the Dominions' important 

oontribution to the A.llied war ettort hastened. th• evolution 

ot a new oonoept ot constitutional relations. The latter 

led, in turn, to the ?altour Deolaration ot 1926 and, five 

years later, to the Statute ot tlastI?!!.ster. Thus appeared 

the British Co.mmonvealth of nations, U:. w~ioh the tormer 

Oominions aohieved v1:~tually independent status, though 

still linked by a corem.on Crown. Certain restriction~ on 

national sovereignty r emained -- most notably, 1n the oaae 

ot cana~, inability to amend the oonstltution (itsel.t a 

British statute) with.o~t recourse to Westminster.'5 

(Nevertheless it should be rememberea that, even in this 

respect, Canada r emainM the slave ot her .Q.!!! oonatitution, 

without aJlT wish ot the Imperial Parliament to perpetuate 

the situat,.on.) But in praotioall.y all other aapeota ot 
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iJOlic7, inoludine dei'onoe a.nd t he oonduct ot external 

relations, members e r t.he ~o.L.:10nwealth became masters ot 

their own destinies, completely ramoved trom the doDB1n ot 

Imperial control. 

40. Ill so tar as service disoipllne was oonoerne4 

the most important result ot the constitutional ohange was 
.. 

"An Act to make provision with respect to Foroes ot His 

ltajest7 tram other parts 6f the British Commonwealth or 

trom a ooloJl7 when visiting the Dominion ot Canada; and 

with respeot to the exercise ot command and disoipline whc 

Foroes ot His ltajesty trom dltterent parts ot the Common­

wealth are serving t o gether; and with respeot to the 

attaobment ot members ot one ouoh toroe to another suoh 

toroe, and with respect to deserters f'rom such :roroes •• 66 

This statute, better known by its short title, The Viaiting 

:Forces (British Commonwealth) Aot, l~}}, beoame law in 

Canada on 12 April ot tihat year. In moving the tirst 

reading or the legislati on n the House ot Commons, ths 

Prime 1Jin1ster (The Right Ac>noura ble R.B. Bennett) said: 

"In consequence -or tho _pas eing ot the Statute ot ··1estW.nster · 

1t beoomes essential t~t qu estions arising out o~ visiting 1 

ot roroes tram one ot His ?.!aJesty' s dominions to a.not!ler, 

or questions ot command, d1s oipl1n• and attaohmen~s ot 

commonwealth roroes when serving together, should be C.ealt, 

with b7 separate legislatioL, that is legislation passed 

by the parliaments or eaoh or the dominions and ot the 

United K1n.gdom."67 

41. 'l'he Act endeavoured to o over a wide range 

ot d1aoipllna1'1 problems. For example, dealing with th• 

41soipl1ne and internal adm1n1s~rat1on ot a •visiting 
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toroe"*• section 3 (l ) provi ded : 

Vlb.cn a V~31ti ~? ~oroe i s present in Can~da 
it sha ll be laWJ.'ul ror t-he naval , n.111tary and 
air force courts and authorities (in this Act 
r eterred to a s t ha t servioe oourts• and 'servioe 
author1ti6s ' ) of that part or the Cocmon·wealth 
t o v:h1oh t il\,": l? .. or~e bG lone:s , to exercise within 
Canada iD r elation to members ot suoh Foroe in 
matters o oncerning disoipllne and in matters 
conoarn1ng the internal administration ot suo.h 
Foroe all such powers a s are conferred upon thm 
by the law ot that part ot the Oommonweal th. 

Thia obviously referred to oases suoh as where an Australian 

servioe authority might exercise disoiplina.17 power OYer a 

member ot an Australian torce in Canada. 

42. Seotion 6 dealt with the more oomplloated 

problem ot reoiprooal authorities when members or toroea 

ot one part ot the C~nwealth were attaohe4 to, •serYing 

together" or •1n combination" with toroes ot another pan. 

Dealing tirst with individuals attached to toroea ot a 

Commonwealth oount:ry other than their own, sub-seotion (.J) 

statedi 

- -

Whilst a nember of another toroe is by virtue 
ot this seoti on attached temporarily to a ho=i~ 
:f'oroe, he shail be subj eot to the law r e lating 
to the Naval servioe, the Militia, or t he Air 
Foroe, as the oaso may be , 1n like manner as U 
he were a member ot the home toroe, •• and shall 
be treated and have the like poners ot command 
and punishment over members ot the home toroe 
to whioh he is attached as it he were a member 
ot that toroe ot relative rank: 

Provided that the Governor in Oounoil may 
direot that in relation to members ot a force ot 

*De.tined a s 11any body, contingent or detachment ot the 
naval, military and air f oroes ot His JJaj esty raised in the 
United Kingdom, the Commonwealth ot Australia, the Dom.inion 
o:f' New Zealand, the Union ot South Atrioa, the Irish Free 
State, or Newfoundland . which is, w1tll the consent ot His 
Majeat7ts Government 1n Canada, lawt'ull.7 present in canada• 
(section 2 (l) (h) ) • · 

•I0'1>etined to inolude "8..UT body, oont1ngent, or detaoh­
mant ot aey ot the home toroes, wherever serving• (aeot1on 
2 (l)(e) ). 
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any par·t o f t he Commonwealth speoitied the 
sta tut es r elat i ng to the home toroea shal.l appJ.7 
with suoh exc eptions and subJeot to suoh adapta­
tions as n~y be so speo1t1ed. 

Sub-seotions 4 and .5 ot s ~oti on 6 established the prino1pl•• 

govern.1.ng the exeroise ot mutual powers ot command and 

punishment when toroes ot dif'terent parts ot the Common­

wealth were "serving together" or "in oombination" wlth 

eaoh others 

(4) When a home f'oroe and a nother toroe to whioh 
this seotlon applies a re serving together, 
whether a l one or not:-
(a) an1' member or the other force shall be treated 

and s hall have over manbers ot the home toroe 
the like powers of' oommand as it he vrere a · 
membe r of t he home toroe ot relative rank: an4 

(b) it the toroes are acting in oombination, 8JlT 
oi"tioer ot the other toroe aJ>pointed by H1a 
Maj esty, or in a ooordanoe with regul.ations 
made by or b7 authority ot His J.iaj est)", to 
command the combined toroe, or any part 
ther eot , shall be treated and shall have 
over members 01" the home toroe the like 
power s ot command and punishment, and mAy be · 
invested wi th t he like authoritT to oonvene, 
and oonf i rm t he f i ndings and s entences ot, 
courts martia l a s it he were an ottioer ot 
t he home toroe ot r elative rank and holding 
the s a..~e oo.:::.nand . 

(6) For the purposes ot t his seotion, toroes shall 
be deemed t o be servi ng together or a oting 1n 
combina tion it a nd only it they a re deolared to 
be so serving or s o acting by' order ot the 
Governor in Council, and the relative rank ot ~ 

members or the home toroes and ot other torcea 
shall be suoh as ma7 be presoribed b7 regulation• 
made by lllis Maje sty . 

The distinction between n serving together" and "aotilJg 1D 

oombination• was based ma.inly on · operational requirem.entas 

· when toroes ot the Commonweal.th were "serving together" 

they were, 1n the legal and o onsti tut1onal aense, atill 

independent ot eaoh other. However, aa soon as auoh toroea . 
were plaoed 0 in combination" , command was un1t1ed and th• 

overall oomma~der wa s invest ed with the supplementary 

"powers ot oommand and punishment•• set out 1n •ub-aeo'tion 

(4) (b) • In paasing, it ma.y be noted tha~ the meaning ot 
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the term "His l!ajesty1
• in ~ub-seotions 4 (b) and (.5) ot 

seotion 6 was expl a in Jd i n the canadian Rouse ot Commons. 

The Prime Minister 1uoted the opinion ot the Oovermnent 'a · 

legal advisers: " ••• II1s :.:ajesty will not aot ill a · matter 

that conoerns Canada, without the advice ot his CanacUan 

m.1n.isters. This matter concerns two or more parts ot the 

British Empire, and t he section compels the oo-operating 

governments to agree in the advioe given to the OZ'OllD ror 

the purpose ot appointing the commander. "68 

The toregoing provisions ot Th• Visiting 

~ . 

'. 

Forces (British Commonweal.th) Act, 19}}, haT• been oon•14er- · 

ed in some detail beoause the7 contain the detinitiv• 

answer to the question : when did complete control ot 

punishment in the Canadian toroea pass to the OanadiaD 

authorities? Prior to 19}}, as alread7 shown, maJ17 

elements or disolplinary pol107 in relation to members ot 

Canadian units and fol'm.8.tions serving overseas remained 

largely in British hands. Procedure governing the oonv•Dillc 

ot courts martial, oontirmation ot their sentenoes and 

disposition ot all proceedings was aubJeot to oloae 

sorutiJlT and oontrol by British ottioers and ottioiala. 

_ While 1n ma1l7 insta.noes British pol107 went a long way 

towards oonoillating Canadian opinion, there rama.ined th• 

ultimate dittioulty t hat, in str1ot law, Oe.nada could no•, . 

as ot right, oontrol punishr:lent at"teoting her sailors, 

soldiers and air .men when the7 served under Br1 ti ah 

operational command. The passlng ot the V1a1t1.ng Foroea 

legislation (and reoi~rocal statutes b7 ~he United Kingdom 

and other Dominions) removed this obstacle to the tree 

exercise or national sovereignt7. Nor was this entirel.7 

a =atter or tom, or mere procedure. A• alreaq 1n41oated., 
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opinion in the Dominions d l ver ged oonsiderably on some 

subjects, suoh as j usti1"1nbl.e g rounds ror military execu­

tions, tram aooepted Brlt1sh pol.icy. The oonst1tut1onal 

developments ot 19}1-)3 brouc;ht a tundamental change 1n 

the administration ot disolpline . Therea~ter, all d1solpl.1Jp 

arr matters atteoting members ot the Oanadien armed toroea 

serving abroad were con trolled by the Canadian Government 

-·either direotly, through its O\'al senior ottioera, or 

illdireotly, by delegated authority to the ap.Propriate 

ott1o er ot an ally. 

DISCIPLINARY POLICY IN TH& SECOND VIORID YlA.R 

Although, before the beginning ot the Seoond 

World War, Canada bad aohieved tull oontrol over the 

d1so1pl1narr polioy ot her armed services, she still laoke4 

experience 1n the exercise ot that polioy. The tu.11 measure 

ot new responsibilities, and the most suitable methods ot' 

tult1ll1ng them, could onJ.7 be ascertained by the emoting 

requirements ot wartime. To some extent, therefore, Ganada 

\\'B.S t'eellng her way, tram preoedent to preoedent, t~ough 

novel pro blema ot some complexity. 

It is onl.7 neoeesary to contrast the vastly 

ditterent arrangements tor the administration ot m.1.11 tar.r 

law in the 0 .E .F. w1 th those which aoooml)anied the a rr1val. 

ot O&nadian troops in the United Kingdom in the Seoond 

World war, to apprecia te the nature and soope ot tho later 

problems. Add to this consideration the taot that Oanada 

sent her troops to such widely separated plaoes aa Gibraltar 

and Hong Kong, tbat tor long periods she maintailled large 

torma t1ona in both the Mediterranean and North-West :&urope 

theatres and that the operations of her naYal and a-1r 
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toroes enoiroled the globe. It will then be seen that, 

although certain roots rem ined trom the lirst World Nar, 

muoh new ground had to be broken in the Seoond. 

46. In the tollovd..ng aeotion ot this report 

d1so1pl1nar,y pol107 in the period i9;9-46 w11l be e:JBmSne4 

tram three main angles: tirst, briet mention will be .made 
'\ 

ot oertain special froblems ot internal admtnistration in 

Canada; seoond, oonaideration will be given to other 1 
~ 

problems that arose out ot service oommitments in ten1tonaa_ 1 

adjaoent to Canada and at Hong Kong (1941); tinally, an 

attempt will be made to desoribe the relatively oomplioate4 

pattern ot disoiplinary polio;y 1n relation to cana41an 

to roes s eniDg overseas, with partioul.ar retereno e to 

military developments in the United Jt1.ngdom and oontinetal 

Europe. 

(1) Prpblems ot Internal Adm1n1strat1on 

One ot the tirat tol'JJBl steps taken at 

Ottawa, aa war drew near, was to plaoe the Ao~iv• W.lltia 

on war establishment. AooordiDglJ'. by order 1n oouno11 

(P.O. 2482) ot l September 1939, the Governor General 

authorized the organization ot the Calladian Aotive Serrioe 

Foroe. At the •a.me time (under seot1on 20 ot the 111llt1a 

Aot) apeoitied "Units, Fol'DBtions and Detaohm.ents" were 

named as "Oor,pa ot t he Aoti ve llilltia". Further, by virtue 

ot seot1on 64 ot the ll111t1a Act,• the order plaoed theM 

units, tormations and detachment• "on active serrioe 1n 

Canada". The 4et1n1t1on ot "on aotive aervioe" given in 

section 2 (g) ot the Act wa s: "as applied to a person 

• "The Governor in Counoll may plaae the w.litia, or 
any part thereot, on aotive s ervice aD.TWhere in Canada, e.n4 
also be7ond Canada, tor the detenoe thereot, at &Jl1' time 
when it appear• a4Yiaal>le eo to do by reason ot eae.rgeno7.• 
(SeotioD 64) . 

.. 
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subjeot to military servi oa , means whenever he ia enrolled, 

enlisted, dra tted or warned ~or servioe or duty during an 

emergency, or when he is on duty, or has been vame4 tor 

dutT. in aid ot the o1v11 power.n69 

48. The legal etteot ot oall1ng t ·he K1Ut1a out 

on "aotive servioe" vl8.s that ottioers and men immediatel.7 
" 

beoame aubjeot to milltarT law as thus defined in section 

69 ot the M111 t1a Aot: . 

The Army Aot tor the til!le being in toroe in 
Great Britain , the King 's regulations, and all 
other laws applicable to His UaJesty' s troops 
1n Canada and not inoonsistent with this Aot or 
the regulations made hereunder, shall have toroe 
and et.f'eot as it they had been enacted by the 
Parliament ot Canada for the government ot th• 
WJ.itia. 

However, mambera ot the aotive milltia plaoed "on aotiY• 

serY1oe 1n canada" (whioh inoluded territorial waters) 

oould not be legall.T employed on aotive aer-tio• 'beyond 

Canada without a turther order ot the Oovernor 1n Counoil. 

The op1D.1on given b7 the Judge Advooate General' a ottio• 

waa that, although the deolaration made on t~e 1nd1Yidual 

soldier's M.7.M. 2 was ~not restriotive with reapeot to 

aerYioe either in or bayoncl Canadan, the deolarat1on •woul4 

not in itselt result in his being required to aene oTerseaa 

unless there ia the turther Order of the Governor 1D Oounoll 

mentioned a'bove.w70 

The Reserve and Permanent Nanl P'oroe• ot 

Canada were plaoed on aot1ve sorT1oe, under seotion 19 ot 

the Naval Servioe Aot, by orders in oounoil (P.Os. 2478 &114 

2479) ot l September l9J9• All ottioers and ail"men ot th• 

Permanent Aotive Air Foro'e and speoitied units, torJZBt1ona 

an4 detaohments ot the Au%1l1ary Aot1Te Air 7oro• wen 

plAoad on aotlve aerv1oe 1 under the W&r Ilea.urea Ao,, 117 

• 
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order in oounoil (P.O. 2500) ot 2 SeptEl!lber. BT a turther 

order (p.a. 2511) ot } September the Minister ot National 

Detenoa was authorized "to call out tor a errio e trom time 

to time suoh Ottioera and Airmen ot the Reaene Air J'oroe 

as ma:r be required." 

50. In the First World war atandillg General 
'\. 

Courts Uartial had been established in each lU.lltary 

Distrlc t in Canada. 71 'l'he procedure to be adopted in th• 

Second World War was outlined, at the end ot September 

19}9, in general 1nstruot1ons tbr the C.A.S.F. issued by 

the Adjutant General. He .P01nted out that a soldier on 

active aervioe could be lawtull.7 tried b7 a Diatrlot Court 

Martial and that it was .unlikely' that the number ot more 

serious oases would necessitate use ot Field General Court• 

Martial instead ot General aourta Martial. The Adjutant 

Generfi also observed: 

,Sl. 

While fie ld punishment mar be lawtul.17 awarded 
to a soldier on aotive service who is tound 
'guilty' ot an ottenoe, it is not considered that 
the oondi tions under whioh troops are serving 1D f 
Canada are such as would warrant such a tom ot ~ 1 • 
punishment being awarded. A sentenoe ot detenticm i .. 
or imprisonment would, it is oons1dered, meet the ~}~~}: 
ends ot Justioe, and theretore it should onl.7 be . ~,Ji?i 
in very except1onal

2
oases that tield puniahaen.t ··· 

should be a.warded. 7 · X . . 
The results ot 41so1pl1nary pol107 1n Oana4a 

were oonstantl.7 reviewed. In the summer ot 1940 ftriou 

authorities, inoluding the Inspeotora-General, became 

serious~ oonoerned about "a widespread •laokening 1n , . 
discipline throughout the Forces". The situation w1 th 

reapeot to absence without leave was partioul.arq unaat.1a­

taotory. It waa, however, realized that intelligent. 

administration, no less than ·oaretu.117 tre.med ood•• ot 

· oonduot, waa e ssentlal to a solution. In a olroulai- letter 
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to all D1str1ot Otticers Commanding , the AdJutant General 

(?laJor-Oeneral B.W. Browne ) stated: 

52. 

\'/ha t i s wanted is e:t'teotive aot1on to inouloat• 
discipline, not as a n a rtl!iolal rule but as a 
tundamental ot soldiering and ot any organized 
enterprise as well. Discipline will save llTe• 
and win battles. Absence without leave is a 
man1testat1on ot l a ck ot d1so1pl1ne. Whether 
the remedy is by dra.stio aotion or by adm1n1atra­
t1on, or both, is for deo1s1on 1n the partioular 
oiroumstanoe. Resul~s must be obtained. 

The scale ot punishment shoul.4 be oheoked • 
very carefully. Where neoessary severe puniablllat 
should be admini s tered. 

District O:f'ticers commanding, it this has not 
already been done , sho\Ud o all together the 
officers or eaoh \mit and impress on them the 
urgent necessity tor obtaining the das1.red 
standard ot etf'1o1enoy required. Thia respona1'b­
ll1t;y should be handed down tram Commanding 
Ot1'1oers to junior ottioers. It the Junior 
ottioers take the requisite amount ot interes• 
in their men and gain their oontidenoe, it 1• 
telt that results will be obtained quioJcl7. 7J 

Ar.rangementa were also made tor olose 

co-operation between servioe and o1 vilian auj;horiti•• in 
l 

disoipllna17 matters atteoting member• ot the aenio••· 

Polio• magistrates and Justioes ot the Peaoe were 1natruo•e4 . 
that, whenever possible, the appropriate military author­

ities were to be notified when a soldiei- was charged wi\h 

an ottenoe lying within the tormerst Jurisd1ot1on. Pan· . 
.. 

graph 484 ot K.R. (oan.) provided that, in oerta1n 

oiroumatanoea, an ottioer would attend the trial ot .~ 

aoldier beton a oiv1l oourt and pa7 &111' tine lnied on \he 

soldier. The provinoial attorneya general were 1nt'otme4& 

•Tlle p\lrl)O'ae ot the Regulation is, inter~. to prnen• 

~ soldier eaoaping the pertormnoe ot some mill tal"T dutT 

whioh he oould do b7 retuld.ng to pay the tine, an4 aerve 
. 

th• tem ot 1.mpriaonment which 1JJA7 be awa,rded in 4etaul' 

ot paJJllen,.•74 



In other respects a oa retul line was drawn 

between aervioe and oivili an respona1b111ties. Thus, late 

in 1940, the Judge Advocate Gener&.l reJeoted the suggestion 

that, in order to avoid ovororo\"lding ot detention barraoka, 

oourta martial should award s entences ot imprisonment with 

ha rd labour, whioh would t hen be served 1n oiTil. jaila. 

He pointed out that adetentio~ v.as 1ntroduoe4 into the 

scale ot punishments tor the express purpose ot avoiding 

having to send soldiers to ~1v1l prisons who were aantenoe4 

tor purel.7 JDJ.llt8.?7 o:rtenoe s ." In his view the DepU"tmen' 

ot National Detenoe would bave been "open to Juat1t1abl.e 

or1tio1sm" it instructions had been issued that resulted 

in "Joung soldiers, having no or1m1nal propensities, being 

committed to oivll prisons, with the stigma thereto 

attaching, to aa:r not hi ng ot the aaaoo1at1ona Whioh tha7 

would •have in suoh prisons. n7; 

inter-servioe powers ot arrest. In August 1940 the 

regulations in etteot on this point were very oon.tuaing. · 

".Military oustodr", as def ined in seot1on 4.5 (2) ot ' the 

A.Ziq Aot,• did not inol ude either naval or a1r toroe 

_ oustodr. Thereto re, ne1 ther naval nor air toroe polio• 

would legally arrest a soldier • . on the other hand, •Air 

Foro• oustodr., • as detlned 1n the Air :roroe Aot, included . 

~naval and military oustodr - with the resu1t that 

both nan.l and military polloe ooul4 lesaJ.17 arrest ainum. 

J'inall.7, there waa no provision in the Xing'a Regulationa 

~r the Admiral.tr Instruotiona tor the arrest ot naval 

ratings bf either m111tarr or air toroe police. The ludg• 

*"Killta17 oustodr means, aooording to the uaagea or 
the aervioe, th• putting the o.ttender under arrest or th• 
.PUttiq him in oontinem.ent ... 
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Advooate General ·stated that, it it was desired to rame41 

this situation, an order in oounoil 11>ul.4 be required under 

the War lteasures Aot. 76 

,,. .Eventuall)", an order 1n oounoll (P.O. 609) 

ot 26 January 1942 gave Naval, AnD.T and Air Foroe Provost 

:Mars.ha.la reoiprooal powers or arrest over members ot the 

' other aervioes. This order also contained the tollowing 

provisions: 

That the powers conferred ••• on aD7 Provost 
Marshal are exercisable also by his assistants 
and by any ottioer or s eaman, soldier or airman 
as the oase may be, legally exercising authori tT 
under him or on his behalt except that no ottioer 
oan be arrested or detained otherwise than on the 
order ot another ottioar.• 

That the above powers may be exero1sec1 in th• 
area oompri sing the Dominion ot canada and 
N ewtoundland. 

P.O. 609 was revoked by order 1n oounoil (P.O. J056) ot 

15 April 194}, whioh retained the prinoiple ot reoiprooal 

power a ot arrest, but substituted nstatt Ottioers tor Nan.l 

Shore Patrols" tor ''Naval Provost Marshals". P.O. '0.56 was 

revoked, in turn, by P.O. '771 ot 10 September 1946, whioh 

again retained -the prinoiple ot reoiprooal powers ot arrest 

but made changes to oontom with revised terminology 1n Th• 

- -Kin&'• Regulations tor the Hoyal Canadi&Jl Air Foroe. 

In passing, it may be noted that a member 

ot the Provost Corps was not a "peaoe ottioer" within ~· 

meaning ot the Oriminal Code. Consequentq, 1.Jl dealing 

with o1 v111ans, h1 a powers ot arrest did not exo eed t boa• 

ot a o1v11ian who was not a peaoe ott1oer. However, b7 

order in oounoil (P.O. 4179) ot 25 Mq 194~, the power ot 

*It will be reoalled that, in certain oiroumstanoea 
(set out in seotion 45 (~) ot the ArrtJ7 Aot), a Junior 
ottioer oould legall.7 order the anen ot a aenioi-. 77 



arrest by a member of the Provost Corps was "extended to 

inolude arrest or any person aoting in a suspioioua manner 

and action akin therato , in any area designated by the 

U1n1ster or Na~ional netanoe."78 

Introd~otion of oompulso17 servioe tor home 

detenoe, under the Natio.oal Resources Mobilization Aot 
\ 

(1940), brought additional problems ot serv1oe 41ao1pl1ne. 

The t1rst men oalled out under the appropriate regUlations 

reported tor duty on 9 October 1940, severe penalties haTing 

been provided tor those who tailed to oompJ.7. 79 Under the 

Reserve AJ:ftl.7 (Special) Regulations 194J., a reoruit or Boa• 
l ' 

Detenoe member ot the Canadian Anrq was considered to be · ~~>~~ .. 
• 1'11l'i'A 1' 

t; i\ I •1,\ 
"subJeot to all obligations and duties, 8lld be govemed by WqJ..~d 

11 l\' ,11.1 
. Yi 1l •'" I 

the same laws, orders and regulation• as a man ot the ·t·I, fl' 
. ii~~ M1 

,\ 1/ ·{V 
Aotive W.litia, on the strength ot a Corps thereot, whioh }\'~1/t!".I'. 

t11 •.. \ 
is plaoed on Active Service pursuant to s. 64 ot the Militia ~~.~~)1' 

· ··~:1r, 1 \. ' 1Y 1 

II ' '' t 
Act~" This meant that, it such soldiers were under olose ',it~·,t:~ 

arrest, they ooul.d ttbe ordered to bear arms, attend parade• 

and pertom all suoh duties as may be required ot tham• by 

reason ot their aotive aervioe ~tatus.8° Furthel'more, the 

prinoiple was olearly established that, ·it N.R.M.A11 reoruita ' 

_ were arrested by oivil authorities tor a o1v11 ott81lee, 

"they should be dealt with as it ~hey were members ot 8ll1' 

active Unit or ~ormat1on or the canadian A~."8l ~n the 

other hand, N.R.M.A. reoruits were or1g1nal.J.7 required to 

penaorm service and duty onl7 within the ·territorial llm.1ta 
/ 

ot Canada or in suoh areas as were designated by Parliament 

ot the Governor 1n oouno11. This restr1otion was given a 

narrow 1nter,pretat1on. ·In 1942 the Judge Advooate Ceneral•a 

ottioe expressed the opinion that. "no authority exiata tor 

oompelling them to prooeed aa part ot a 0011To7 t .o '11• 
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United States. and even s hould suoh personnel volunteer 

to prooeed, it would be advis3ble to retuse auch otters 

in view or restriotions surrounding their servioe.•82 

However, a suooession ot orders in counoll gradually 

enlarged the perm1 tted area of employment w1 thin the North 

Amerioan zone.8; Still later, an order in council (P.O. 

8891) ot 2J November 1944 aut}\,orized the Minister o~ 

National Detenoe to send 16,ooo N.R.M.A. aoldiera oversea• 

to relieve the infantry reint'oroement orisia. 84 

Disoiplinary polio7 was also oonoerned with 

the legal relationships ot' members ot the British &lid 

in Canada. Thus, inauguration ot the British commonwealth 

Air Training Plan, 85 "hereby airmen trom the United Kingdom 

and other. parts ot the Commonwealth oame to Canada tor 

training, necessitated aotiokl under The Visiting Joroes 

legal arrangements had been oonoluded. Action by both 

British and Canadian authorities was required. The Air 

Counoll ot the United Kingdom agreed to "communicate 

warrants to the appropriata Ott1o.ers ot the Royal O&nadian 

Air Foroe conferring upon them the power, (with llm.itationa. · 

whioh would require consideration in detail). to oonvene 

~- and oon.til'm Courts-Martial, other than Field General Courts• 

Martial; under the Air Foroe Aot • .,86 canadian aotion was 

based upon the provisions ot The Visiting Foroes (British 

COlllDlOnwealth) Aot, l9JJ., anci the War Measurea Aot (Chapter 

206 ot the Revised Statutes ot Oanada, 1927)• All order iD 

oowioll (P.O. 6841) ot 2.S November 1'40 aktecl, 1D. ~a 

I I 



... 
,,,~· ~ 

' .......... ~--=-"'='==='=-~' . --; -

\ r 

~ 

::Z: i WWW 

- 4~ -

2. That the Royal C"'1H1d1an Air Foroe shall serve 
together in Cnnanc. with all suoh Training Sohoola, 
Uni ts and Form.a t i ons of the Royal Air Foroe as 
aforesaid wi·•.ch u:-a :c.ow, or wbioh herearter may be 
movod to Ca n!l.da. 

J. That all Trcilning !Johools, Un.its and Formations 
ot the Royal Canadian All' I!'oroe serving or present 
1n any Royal Canad 1an Air Foree Air or Training 
Command shall act in combination wl th all suoh 
Training Sohools, Units and Formations ot tbe 
RoyaJ. Air Force as are for the time being preseni 
or servine in such Air or Training Command, and · 
that , tor the purposes ot paragraph (b) ot sub­
s eo tion (4) of Section 6 ot the said The Visitina 
Foroes (British Commonwealth) Aot, 1933, the -
Ro~ Canadian Air Foroe Ottioer 1n oommand ot 
suoh Air or Training Command, aa the oaae 11JB.T be, 
shall be the Ottloer in oommsnd of the 00mb1De4 
Foroe serving in such Command. 

The provision• ot this order in oounoil were giTo ntzo­

aot1T• etteot to 10 Sept ember 1940. 

The a»pl1oat1on ot British and Oa.nadian 

servioe law to training establishments under the British 

Commonweal th Air Trai n1ng Plan was further olar1f1e4 by 

deoisi·ons given in 1942 and 194}.. It we.a established 'ba' 
.members of the R.c.A.F. who were po'-te4 to unit• of th• 

R.A.7. in Qanada remained subject to a.a.A.r. law. on th• 

other hand, mamoers ot the R.A.P', plaoed at the cU.apoaal 

ot the R.O.A.:r. in. canada became subJeo' to R.O.A.1. law. 

The following ruling, given in 1943, serves to illustrate 

the 4itt1oulties whioh arosei 

60. 

It an R.A.F. ottioer or air.man is posted to an 
R.o.A.F. station in Canada, he is aubjeot to 
R.C.A.F. law. But if, while at an R.A.F. stat10Jl 
in Oanada he commits an ottenoe against R.A.J'. 
law and 1s subsequently posted to an ·R.C.A.Y. 

' station in Canada, he cannot be tried under 
R.c.A.F. law tor an ottenoe against R.A.P. law. 
Henoe he should be posted laok to the R.A.l'. 
atation and tried under R.A.F. law.57 

Speoial arrangements were alao made to 

regula'• the legal relationships ot mambera ot ~h• Qan•41an 
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and United Statea torces in Canada and the United States.• 

The United Statea Anq we.a given the power o't trying it• 

personnel in Canada by oo\U-t z::v:irtial under the Amerioan 

Foreign Foroes Order (1941), whioh was made applioable to 

tJnited States toroes stationed in Canada by order ill oounoil 

(P.O. 281;) ot 6 April 1943. Aooordingly, members ot the 

United States t'oroes in Canada "oould be legally apprehende4 

at the request ot either their Ot1'1oer Commanding or the 

Uni tad Sta tea Government . However• this order applie4 onlT 

to members ot the Amerloan toroes stationed in canada; ill 

Jul7 1~43 the ott'ioe or the Judge Advooate General rule4 

that "absentees and deserters ot the United Sta tea A:nrr 

who are not msm.bera ot a United States Foroe stationed in 

Canada oannot be appr~hended in Canada under thi• Order bJ' 

Canadian Senioe Polioe."88 

61. The present report oannot attempt to oover 

al.l aspeot a ot the ,.,artime adJJlinl ~ra t1on ot' disciplinary 

polioy w1 thin Oanada. 
,,,. 

However; ·by way ot oonoluding this 

aeotion, brief' reterenoe may be made to certain deoiaiona 

with a wide application to members or the services. 'Zor 

example, retuaals ot inoou.lation were dealt with b7 order 

- 1n oounoil (P .c. 634) of 27 January 1942, rescinding an 

order in oouno1l (P.C. 637.5') ot l~ August 1941. It had 

been olearly established that when a member ot the roroea 

retu.eed to submit to vaooination- 1noou.lat1on or treatm.en• 

against any inteotious disease and blood examination, he 

oould not be pbTsioally toroed to oompl.7. But P,. a. 'J4 · 

' lfdl'he special. requirements ot diso1pl1.nary polloy 1n , 
the First Speoiai Service Foroe, na unique international 
organization whose personnel was drawn partly rrom the 
Qanadian and partly tr0J1 the United States Arrq• ia 
diaousaed in Six Years ot rtar, 108. See, also, paragn.ph 
~5 ot thia report. 
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provided that "an tmre<11sone.ble retusal" oonstituted an 

ottenoe under sub-seotion 2 or seotion 9 ot the h.rf1J7 Aot.~ 

The ottice ot the .Tudge Advooa ta General stated that "thia 

would not be a continuing ottenoe and each ret\lsal woul4 

oonst1tute a separate ottonca . :1 89 

62. Another deoision, based upon an order in 

oounoil (P.O. 4059) ot 15 Uay 1942, olar1t1e4 the atatu• 

ot nursing sisters. Sinoe they were appointed to 

oommissions, they were deemed to be ottloers w1 thin the 

meaning ot seo~ion 190 ot the Army Aot and theretore 

subJeot to appropriate disoipl1na17 aot1on.90 On the 

general subject ot reducing ott1oers in rank, the Judge 

Advooate General oontributed ·~his opinioni 

Since a commission is granted by His liaJesty 
the King to dischar ge •his duties as an ottioer 
in the rank or • • • or in such other rank as we 
may trom time to time hareatter be pleased to 
promote or appoint you,' such ottioer may not 
be demoted and neither the War Measures Aot nor 
the lU.litia Aot, neither ot whioh bind the OrQWD, 
oould be invoked to aooomplish this end.91 

It was also eAtabllshed that the prooedure t'or removal, 

retirement or reversion to reserve statua ot an A.ZJJf1 

ott'ioer, under p&ragraphs 267 and 268 ot' K.R. (Can.), •• 

"not in any sense a punishment but suoh aotion ia taken 

pureJ.7 trom the point of view ot the good ot the Senioe. 

The Adjutant-General may• if' in his opinion, he teela that 

the taota do not Justify sub.!nisaion to the Jlinister, ret\lae 

to submit same; but onoe the matter is submitted, the 

lllnlster is not llm.1ted in 8Il1' way by cona14eration ot the 

legal suttioienoy ot the evidenoe.•92 

*Dealing with 41so'bed1enoe to a . superior ott1oer. 
(See paragraph 16, above} • 

t • 
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6;. Peouli o. r diffioulties sometimes arose 1n the 

administration or service l aw. Thus, under Art1ole 144 ot 

the Canadian Naval Reeula tions (1942), onlf applioan'• "ot 

the white raoe" ware eli gible to serve in the Royal 

Canadian Navr. All:lost inevitably, the authorities wen 

called UJ>On to deolde whetheJ" an apJ>lioant with mixed blood 

-- in this oaaa, one with one-twelfth Indian blood (hi• 

tather 11&.s one-sixth Indian and bis mother white) -- •• 

eligible tor enlistment. 'rhe Judge Advooate General 

deoided that, einoa the apJ>lioant 1n question ahowe4 •all 

the oharaoter1st1os ot the Wh1 te raoe and none ot the 

Indian Raoe", he was proJ>erly. eligible to serve 1J1 the 

Royal. 08.nadian ~avy.93 

(11) D1soiplinarz Polior in Territories AdJaoent to Canada 

In Mar 1940 the Canadian Government aooei>t•4 

a British suggestion to send Canadian trooJJa to the West 

Indies. 'Hor a time the troops oooupied both Bermuda and 

Jamaica; later the Canadian commitment was extended 1D th• 

oaribbean to the Bahamas and British Guiana. 94 Th• legal 

problems oreated bf these dispositions were solved, 1n 

Canada, by invoking The Visiting Foroes (British Common-

- wealth) Aot 1 1933, and the War Measures Aot. By order ill 

oounoil (P.O. 2218) of 28 Mq 1940 "aJ.l Military Horoea 

ot Canada present 1n the West Indies and Bermuda• were 

ordered to •serve together therein with the WlltarT Eoroea 

ot the United Kingdom and 1ihe ?.:1Utary Foroea ot the said 

Colonies, present in the West Indies and Bermuda." The 

Oanadian toroes were also d~reoted to "aot in oomb1nat1on 
. 

with those i'oroes ot the United Kingdom present in the W••' 
. 

Indies and Bermuda and thos e Foroea or the said Coloniea 

to whioh the same have been so detailed." Thia prooedun 
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was repeated, in 1 942 1 when Canada despa tched a small 

toroe to protect vital interest s in British Guiana. By 

order in oounoil (P .C. 4744 ) of 5 June 1942 the Canadian 

toroo was ordered to "servo together, and aot in oombination 

therein, with the llillt a ry .l orcee ot the United Killgdom 

and with tlie Uilltary J'orces ot aD7 other part ot the 

British Commonweal th and o~ the- o 010117 ot Bri tiah Guiana 

present in British Guiana." 

In the spring of 1940 the British Government 

also suggested that Canadian troops be sent to Io eland. 

Further oonsultation, protoundly intluenoed by Allied 

militar.r reverses in North-West Europe, led the Canadian 

Government to despa tch "~" Foroe to Ioeland during 1un• 

and .ru17.9.5 The R.C.A.F . wns also involved in these 
"" . . 

defensive arrangements. Again, The Visiting Foroea 

(British Commonwealth) Act, 193.3, and the War Measures 

Act were employed to resolve questions ot command and 

discipline. An order in oounoll (P.C. 2.581) ot 14 1une 
• 

1940 ordered "all lUli tary and Air P'oroea ot Canada present 

in Ioeland" to "serve together" and "aot in oombination 

. with those Foroes or the United Kingdom and ot other parts 

or the British Commonweal.th p resent in Ioeland to whloh 

the same have bean so detailed." 

66. ·rhe same waohiner;y was used to adjust legal 

relationships between Oanadian military and air roroes, on 

the one hand, and military roroes ot Newtoundland, on th• 

other, atter Oanada participated in the detenoe or the 

ialand.96 Fortunately, Th~ Visiting Foroea (British common­
wealth) Aot, 19}3, was a dequate to deal with any 41ttioul­

t1es whioh, otherwise, might have arisen through 

' · j 

' . 
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Newtoundland's peculiar oonat itutional status.• By order 

in oounoil (P.O. 3822) of 13 August 1940 "all Military and 

Air Foroes ot Canada 9r~zont in Newfoundland" were ordered 

to "serve together" and "aot in oomb1nation with those 

Foroes ot Newtoundl.a.nd present in Newtoundland to which 

the same have been so detailed." In 1941 the Canadian 

Judge Advocate General pointed o'Ut that, it a "member ot 

the Newfoundland l.Ulitia V1as; by virtue ot Seotion ; (l) 

(b) ot The Visiting Forces Act (Newfoundland), attaohed 

temporarily to the Canadian Force serving 1n Nevd'oun4lan4, 

he would, by virtue ot Seotion 6 (l) (b) and sub-seotion 

(J) ot the said Seotion 6 or The Visiting Foroes Aot 

(Canada), :be subJeot to Military Law and be treated as it 

he were a member ot the Canadian Foroe; unless otherwise 

ordered by the Gov~rnor-1n-Couno11. "')7 No suoh order had 

been made. P.O. 3822 was revoked by P.O. 3464 ot 29 April 

1943 whioh, however, merely oonsolidated existing ordera 

dealing w1 th the relationship ot the J4111tary loroea ot 

Oanada to those ot other parts ot the Commonwealth. (See 

paragraph 88, below). 

Detensive arrangements 1n the West Indies, 

Ioeland and Newt'oundland were directed against German 

aggression. Parallel dispositions oountered the threat ot 

a Japanese otrensive 1n the North Paoitio. In this area 

units ot the R.o.N., ·cana.dian Army' and R.o.A.F. :participated 

in large-scale American operations, culminating in the 

:tiasoo at Kiska 1n July l~4}.9S Beginning with~ order in 

•Responsible government was suspended and Bewtoundland 
was administered by a Oommission of Government, responsible 
to the British authorities, trom February 19J4 to J!al'oh 
194~, when Newtoundland entered Contederatio~. 

., 
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council (p.c. 7995) ot 4 3ept ember 1942, authority was 

granted tor the despatoh to Alaska ot certain Canadian 

units oontaining pe rsonnel oalled out under the National 

Resouroes .Mobilization Act (1940). The provisions ot this 

order were extended by P.Oa. 3238 and ;011 ot 20 April and 

18 lune 194}, res~eotively. 

68. ' Polioy covering the general emplor.ment ot 

N.R.M.~. soldiers in territories adJacent to Oanada was 

olar1t1ed by order in oouno11 (P.O. 6296) ot ll August 

l94J: 

The Min1s"Cer ot He.tional Detenoe is hereby 
authorized and direotad to despatoh personnel 
called out for training, servioe or duty pursuant 
to the Uatlonal Resources !r1ob1llzat1on Act, 1940, 
to If ewtoundland (inc lu<ll ng Ia brador) , Bermuda, 
Bahamas, B . .. i'.L, J'am:iioa , B. t.I., British Guiana, 
Alaska ' and the United States ot America tor 
training, service or duty with any Active Unit ot 
the Canadian Army as trom time to time he deems 
necessary having regard to the military ex!genoies 
ot the moment; and to issue or oauae to be issued 
all Orders and to t ake all steps necessary to give 
effect to this authorization and direction; and 
all personnel so to be despatohed are respeotivel7 
hereby required (in addition to all other 
obligations tor training servioe or duty) to 
pertorm while in ?fowfoundl.and (including Labrador) 1 
Bermuda , Ba.ho.mas , J amaica, British Guiana, Alaska 
and the United States ot America, such training, 
service or duty a s may be ordered by aiirsuperior 
Ot~loer 1n all respects as it the aforesaid 
training servioe or duty were training service or r ~ 
duty pertormed or ordered to be pertormed in Oanada.. · 

All suoh personnel were brought 9ompletel.7 Yd.thin the aoope 

or military law by being plaoed "on Aotive servioe beyond 

canada tor the detmoe thereot'11 under ••otion 64 or the 

1.illl tia Ao t. 

When Oanada despatohed an expeditionary 

toroe to Hong Kong, at the .end ot 1941, special arrangements 

oovering discipline were again neoessa17. Under author1t7 

ot The Visiting Foroes (British Oommonwealth) Aot, 19}}, 

and the War Measures .t.Ot, an order 1n oounoll (P.O. 3020) 
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ot 17 Ootober 1941 3 t . ~ad th~t rff;iilitary Foroes ot Canada 

serving 1n Hong Kong or elsewhere in the Far E&stn would 

" serve together" and, -.,hen so ordered by nthe appropriate 

Clllladian Servioe Autllorities '', would "aot in oombinat1on 

with lihose Forces ot the United Kingdom and or other parts 

ot the British Commonwealth, Colony or Territory administer-

'" ed by any ot His Uajesty' a Governments present in Hong Kong 

or elsewhere in the Far Rast to which the same have been ao 

detailed." 

70. The instructions issued to Brigadier 1.K. 

Iawaon, oommander or the Canadian t~roe, made it olear 

that, although the roroe v.ould serve under the operational 

control ot the General ottioer Commanding, Hong Kong, the 

latter was not "vested w1 th author! tT to convene and oontira 

the findings and sentences ot Court-Martial, in respeot ot 

Canadian personnel" under La\1son's oommand. 99 By another 

order in oouncil (P.C. 8022}, also ot 17 October 1941, ~he 

commander ot the Canadian :foroe was "empowered in the oaae 

or ortioers and soldier s under his command to convene 

General Courts-Uartio.l. r or the trial or any suoh ortio er 

or soldier, and District Oourts-Martial tor the trial ot 

8.J17 suoh· soldier, and to dalegate power to any otrioer 

duly qualiried by law in tha t behalt to convene a117 ~u.oh 

D1str1ot Courts-Martial. '' The Canadian ooomander waa also 

authorized to "approve, conrirm and oause to be put into 

exeoution, mitigate, commute or remit aDT sentenoe" or a 

oourt martial "other than in the case or ottloera a sentenoe 

ot death or pe~al servitude or imprisonment with or without 
·. 

ha.rd labour or oashiering or dismissal trom His Ma~eaty• a 

Service, and in the oase ot soldiers a aentenoe oi: death 

or penal aenitude •••• • Sentenoea 1n the reatr1ote4 
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ca tegory, passed by General 0ourts..Yart1al, were to be 

ref'erred to the J'udge rldvocate General who. aoting under 

seotion 99 ot the A'lllt ia ~ot,* would pass the prooeedi.ngs 

(through the Minister ot l' E.. tiona l Detenoe) to the Governor 

in Council. Suoh sentanoes could be legally executed onl.7 

atter the Governor in Council had given approval. Under 

K.R. (Can.) both the otfioer oo...mmanding and the Ottioer in 

Charge ot Administration were vested w1 th the powers ot a 

District Ottioer Commanding to deal with less aerioua 

disoipllnary matters. 

{111) Disciplinarz Policz Overseas 

71. Unlike the anomalous situation which had 

persisted throughout the First World War, 08.nadian control 

ot disciplinary policy w1 th respect to Canadians serving 

overseas was clearly established trom the beginning ot the 

Second World War. British authorities were quick to 

realize the autonomous status ot Canadians serving in 

theatres under Brl ti sh or Allied operational. oontrol a.n4 

there was very little f'r1ot1on, on this issue, between 

Oanada and other members of the Commonwealth. The onJ.7 

dittioultiea over d1sc1p1Luary matters were aelt-1mpoae4, · 

arising out ot attempts to implement canadian polloy in 

the light ot oonstantl.y' ohanging a~rategioal oonaiderationa. 

72. Oerta1n aapeots of di soipllnary policy 1D 

relation to military formations serving overseas have 

already been mentioned in the Ottloial Histon or the 

Canadian Army in the Geoond world War~ The early problem• 

•"No sentence or any general court-martial shall be 
carried into etteot until approved by the Govemor 1D 
Oounoil". (!.til1t1a Act, Chapter l32t~~ev1sed Statute• ot 
Canada, 1927). See Appendix "H" to mis report. 

••six Years ot War, 425-7· 
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ot legal relatioLshi p between canadian and British roroe• 

have also been examined in two reports prepared b7 the 

Biatorioal Seotlon: Chapter Two ot the "Preliminary 

Narrative: The Histc rr of the Canadian Military Foroes 

Overseas 1939-40" and C.M.H.Q. Historical Seotion Report 

No. 180, ~The Visiting ?oroes Aot 1941-4". The »resent 

account will supplement this into:rm.ation by outlining the 

successive ohanges in prooedure, mainly 1n the tom. ot 

warrants to oonvene oourta martial, whioh em bled Canadian 

oommanders to oope with the ohanging requirements ot 

disoiplinary pol107 between 1939 and 194'>. Beoause ot the 

laok ot available material on developments in the R.O.N. 

and R.o.A.B. (see paragraph l, aboTe) this aeotion ot th• 

report ia restricted .mainl1' to the m1lita17 aapeota ot 

d1ao1pl1nary pol1oy. 

(a) Prellminar;r Naval, Military and Air Al'rangemernt1 

An order 1n oouncil (P.O. J39l) ot 2 

November 1939, puri>orted to be made under The Vi.siting 

J'oroea (British Commonweal th) Act, 1933, oontained 

provisions tor the employment ot Canadian military and air 

. toroea in the United Kingdom and on the continent ot Europe a 

l. That all Military and Air Forces ot Canada preset 
in the United Kingdom serve together with the 
llilitary and Air Forces . respectively, ot· the 
United Kingdom; 

2. That all Military and Air Foroea ot Canada serving 
on the Continent of Europe sha11 aot in o0!!1binat1on 
with those Forces ot t he United Kingdom serving 
on the Continent ot Europe with which they ma.7 
t.rom time ~ time be serving, and that they ahall 
so aot upon their embarkation in the United 
Kingdom tor the purpose ot prooeeding to the 
Continent ot Europe; and 

'j. That, in respect ot any Military and Air Jroroea 
ot Oanada serving in the United ltingdo.m, thoae 
parts thareor as may rrom time to time be 
detailed tor that purpose by the appropri.a t• 
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Canadian Sor"'J ... ce Authorit i e s as trom time to 
time desigr.e.t ed by th e l.U.nister ot l~ational 
Defence, shall ao t in combination with those 
Forces or thv United Kingdom to which the 88lll8 
have been s o d etail ed . 

3ome doubt having been expr es sed a bout the oompetenoe ot 

t he Governor in Council to delega te certain ot these powers, 

under The Visiting Forces (British Commonwealth) Aot, 1933, 
'\. 

a turther order in counoll (P.O. 3802) was approTed on 

23 November 1939, bringing P .O. 3391 under the authority 

ot the War Measures Aot (Ohapter 206 ot the Revised Statute• 

ot Oanada, 1927). P.C. 3391, a s amended, was atterwarda 

revoked b1 P.O. 1066 ot 3 April 1940 (etteotiTe 2 November 

1939), whioh ensured ~unitormity ot prooedure 1n the matter 

ot declarations made under the respective Oanadian and 

United Xingdom Statutes" . The pr1no1pal ohange oonoerna4 

the tirat paragraph ot the above quotation, whioh waa 

revised to read: 

1. That all W.11ta ry and Air Forces ot Canada whioh 
a re present in the Uni t ed Kingdom or on the 
Continent ot Europa , or a re proceeding trom one 
to the other, serve together with the llilitar;y 
and Air Forces, respeotivel1, ot the United 
Kingdom. 

In due oourse P.O. io66 was l-evok ed , insotar aa the designa­

tion ot the Jiln.ister ot ?-;ational Detenoe waa oonoerne4, bT 

P.O. J464ot29Apr11 l943 (s ee, below, para88 ). 

74. It will ba noted tha t the a boTe arrangamenta 

did not inolude provision tor the Royal Oanadian Navy. 

VerT earl7 1n the war, an order in oounoil (P.O. 2638 ot 

14 September 19~j) gave authority tor oertain ships ot the 

R.O.N., "together with t he ottioera and seamen serving 

them, to oo-operate to t he tullest extent with the toroea 

ot the Royal NaTf. • This order was :reao1n4e4 by another 

(P.O. J7J2), ot 17 NoTember 19}9, whioh atated that •alJ. 

Oanadian NaTal Batabllshments and all R.11.0. Ship• now 1D 
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commission or to be oommi ffsi oned, together with the ottioera 

and seamen serving therein, shall during the present war 

oo-operate to the tulles t extent wl th the Rof8l NaVT, and 

vdth all other Naval Foroes ot His llajesty." Deta1le4 

1n1"ormat1on 0 . 1 the d1so1pllllary prooedure applied to 

Canadian naval personnel in toreign waters 1a not presenUy 

available. However, 1 t a ppear {J that throughout the Second 

Vlorld War ships ot the R.C.N. were "attaohed" to the R.N. 

and that, when required, courts martial were oonvened by 

the R.N. These oourts usuall7 oontained canadian represent- 1 r. 

atives and sentenoes were subjeot to Canadian review. 

D1so1plinary oases in Canadian waters were, ot course, dealt 

with exolusivel.7 by Osnadian autborities.100 

canadian oontml ot military disoipllne was 

much' more olearl.7 defined. Order in oouno11 (P.O. 149) ot 

l} January 1940, etteotive trom 15 December 19}9, proT14e4 

(italloa added): 

With respeot to the W.litary and Air Foroea ot 
canada, serving in the United Kingdom:-

(a) The Otticer Commanding lst, Canadian Di Tiaion, 
C.A. . S. ? . 

The Senior Combat ant Ottioer ot CSLadian 
111l1tary Headquarters 1n Great Brits.in; an4 

The Senior Combat ant Otfioar ot the Royal 
Canadian Air Foroe Headquarters in Great 
Britain , 

not be low the rank ot Brigadier or Air ottioer, 
as the case may be, are hereby empowered in 
the case ot oft'ioers, soldiers and airmen 
under th a~r r esp eotive oommands, to oonvane 
General Courts~artial tor the trial ot any 
euoh ofti~er, soldier or a irman, and Dlstrio~ 
Courts~l!artial tor the trial or any suoh 
soldier or airman and to delegate power to 
any or:f'ioer duly qua lified by law in that 
behalf to convene any suoh D1str1ot Courta­
J4artial. 

(~) The Ottlcer CoDmBDd1ng, lat O&nadian D1v1 aion, 
o.A.s.1.; 
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The Senior Combatant Ottioer ot Canadian 
Military- Headquarters in Great Britain; and 

The Senior Combatant Otfioer ot The Royal 
Canadian Air Force Headquarters in Great 
Britain; 

not below the r ank ot Brigadier or Air Ottioer, 
r. s t he c a se may be, are hereby empowered, with 
respeot to any Court-Martial held for the trial 
ot an officer, soldier or airman under their 
respeotiva commands, to approve, contizm and 
cause to be put into execution, mitigate, 
commute or remit a'by sentence ot any such 
Court~!artial other than, in the cas e o~ 

· .. . 

officers a sentence or death or penal servitude 
or imnri sonment with or w1 thout ha rd labour, 
or cashiering or dismissal from His UaJestyts 
Service and , in the case of soldier s or airmen• ~ 

a sentence of daa th or penal servi tud·e, ,1, 

provided a lways that the officer vdlo, under 
the provisions ot this sub-paragraph has powel' 
to confirm, may, if he deems tit, reter the 
sent eno e ot any General Court-Martial in the 
manner hereunder provided tor approval or 
otherwise bf the Governor-in-Counoil. 

Warrants tor these purposes were issued to the foregoing 
' 

ortioers • . It was clear that the powers delegated to G.o.o. 
lst Canadian Division, under P.O. 149, could be exero1sed 

only while the division was in the United Kingdom. It was 

also olear that, exoept in the more serious oases (italioizecl 

in the foregoing quotation), the restriction imposed b7 

Section 99 ot the Militia Aot upon the carrying out ot 

sentenoes bf General Courts Martial was removed.101 In an 

explanato17 letter to A. A.G., AJ.dershot Command, Colonel 

the Hon. P.J'. Montague* (then A.A. ct Q,.M.G. at c.M.H.Q,.) 

emphasized the purely Canadian channel ot authori t7r •The 

Militia Aot which is. part ot the law ot Canada and which 

.. - has been brought w1 th it into England by the Canadian P'oroe, 
/ 

provides in Section 9} that the Governor 1n Oounoil ma7 ' -

*A Puisne Judge or the Court ot King's Benoh in Manitoba 
betore the Seoond World \'lar, Montague rose through various 
senior appointments to become Chiet ot Statt, O.M.H.Q, •• with 
the rank· or lieutenant-genera l, while remaining J'.A.G. tor 
the Oanadian Arrq overseas until the end ot the war. 

(' 
.. 
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oonvene oourts martial and dolegate the power to convene 

suoh and to approve and oo nt1rm sentenoe ot suoh ... 102 

76. rniile these arrangements were being implement-

ed, the Adjutant General at Ottawa issued supplementary 

instruotions, governing the d1soipl1ne ot the Canadian 

Aotive Servioe Foroe in the United Kingdom, sim.ilar to 
\ 

those issued at the beginning ot the war tor internal 

administration in Canada (see pare.graph 50, above)i 

In the United Kingdom, it is unlikely that the 
number ot offenders \Tho are required to be tried 
by General Courts-:.:artial , or who have committed 
ottenoes which warrant trial by suoh Courts, will 
be suttioient to necessita te the convening ot 
Field General Courts-Martial instead ot General. 
Courts-Martial and so, suoh Courts will not be 
convened ••• Unless it is considered that the 
ottender should be tried by a General Court­
Mart1a1, reoourse will be had to a Diatriot 
Court-ttartial.. 

While field punishment may be lawtul.1.7 awarded to 
a soldier, on aati ve servioe, who is tound gu1lt7 
ot an oftenoo, it is oonsidered that the oonditiona 
under whioh the t roops are serving in the United 
Kingdom are such a s \lill not warrant such torm ot 
punishment being a wa rded. A sentence ot detention 
or imprisonment will, 1 t is considered, meet the 
ends or jus t i c e , and, therefore, only in very 
exoeptional oases should tield punishment be 
awarded..10} 

Early in 1940 a teohnioal. dittioult7 &1"0•• 

over the meaning ot "superior military author! t7" in 

relation to suspended sentences. Colonel llontague, as 

D.J .A.G., advised Major-General A. G.L. l!oNaughton, G.O .c. 
lst oanadian Division , t hat the latter was not a •euperior 

military authority" within the meaning ot seotion 57A ot 

the Arm:r Aot and oonse~uently could not legally suspend 

sentenoea awarded by Ctilladian courts martial overseas. 

Uontague pointed out th.tlt it was neoeesary "to proteot the 

Commander because it by reason ot an:r ottioer•a illegal aot 

a soldier• a oommon law rights are impaired, the ottioer oan 

be held liable 1n 4runasea.n104 'l'h1a .aituat1on waa quiok.17 
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r emedied in Canada by promulgation ot General Order No. 48 

ot 1940, whioh ap~inted the tollowing ottioers as "superior 

military authority tor the purpose ot the aa14 Seotlon '7A 

ot the Arm:y Aot": 

Major-General A.G.L. McNaughton, O.B., O.M.G., 
D. s .o., General Otfioer Commanding 
First CaDB.dian Division, O.A.S.F. 

(Etteotive 28th February, 1940) 
' 

Major-General. H.D.G. Crerar, D.s.o., Senior 
· Combatant Ottioer, Canadian 1.!i.litary 

Headquarters 1n Great Britain. 

Brigadier P.J: Ilontague , c.JJ.G. I n.s.o. I 11.0 •• 
Assistant Adjutant and ~uartermaster Gene1'8.l, 
Canadian Military Headquarters 1D Gr~t 
Britain. 

(Etf'eotive 16th March, 1940) · 

It will be noted that the designation was restricted to 

three aenior ottioers by names, and not by their appoint­

ments. This was ohangod by General Order No. 275 ot 19.W, 

whioh altered the appointmnts to reads 

78. 

'l'he Senior Combatant Of'f'ioer ot the Canadian 
W.11 tla not to lo\·1 the rank ot Ma jor-General 
serving in the C&.na41an Military Foroes in the 
United Kingdom or elsewhere in the tiel.d with 
respect to t01"oes under his oommand. 

'l'he Senior Combatant Ottioer at Canadian l!ilitary 
Headquarters 1n Great Britain, not below the 
rank ot Brigadier. 

(b) Diaoiplinarz Problems on the Continent and in the 
United Kingdom - 1940 

As the war entered the tatet\tl spring and 

summer ot 1940 other problems arose w1 th a direot bearing 

upon d1so1pllnary polioy. Antio1pat1ng the departure ot 

Qanadian mil.itary and a1 r toroes tor operations on the . 

Continent, the 08.Dadian Government oona1dered the neoessitT 

ot issuing a warrant to o onven e courts martial to the 

"Ottioer Comm.anding the o~mbined Foroea and, it ao, what 

limitation should be made in e:.cerolse ot powers relatinc 
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i;o oontirmation t indi ngs nnd a entenoe. ''105 As a guide, 

the Government sour-ht :nforua ti on on t he prooedure adopted 

in oases where Austra l ian " r l ew Zealand toroes were "aoting 

l n oombina tion with to roes ot [the ] United Kingdom under 

the command ot a n Of'tioer 3.ppointed to oommand the oo.mb1ne4 

?orces." The High Coz:uni s s ioner tor Canada in the United 

Kingdom (Mr. Vinoent 1.:a asey) r~oapitulated Montague's 

opinion, that since Australia and New Zealand had not 7et 

adopted section 4 ot t he St a tute ot Westminster "their 

troops overseas apparently oome at present under A.rl'q Aot 

Section 187 C, being amendl:ce nt 7 or June, 19J2.nl06 ,Thea• 

Dominions were then ena.oting the necessary legislation to 

conform with their ne,, constit utional status. The High 

Oomm1ss1oner' s commun.Lcation c ontinued: 

No lim.1ta tion made by British on exercise by Gort* 
ot tull powers relatins to cont1rmat1on ot f'1nd1ngs 
and sentences . l~o i nstructions have or oourse yet 
been issued by Unit ed Killgdom to Commander propose4 
oombined toroes in Frenoe. 

When General McNaughton disous sed the integration ot Canadian 

toroe• in the B.E.P'. with Lord Gort, the Jttter treel.7 
•' 

oonoeded Oamdian autonomy in d isoiplinary· matters: 

The c.1n-c. i ndi cated that he did not desire 
or think it neoessary that in matters ot 
disoiplin e the Canadian .Foroe should be under 
G. H. Q. He poi nted out the ditticulties whioh 
had been experierc ed by Sir D. Hai g in 1918 
when the Aust ra llans had had a dit.terent soa le 
ot punishmenl; from t he ·B.E . F. (1.e. abolition 
ot the Death Sentenoe ) : he stated t hat it he had 
to he would aooept respons1b1l1t7 tor Disoiplin• 
but that he thought that matters would work out 
mos t advant ageously it the Canadian Foroe remaine4 · 
autonomous as t a r a s possible 1n d1soipll.naJ7 

" matters. 

The G.o. c . • Canadian Foroes, agreed that the _ 
soales ot Punishment 1n the two t'oroea ahoul4 be 
s1m.1lar a nd he t hought that no d1tt1oulty woul4 
be met ill bri.ngins this Gbout by oontereme 
between the t wo statte.107: 

IOGeneral (later ... ·i old-l=tarshal) Loi'd Gort, V .o., who 
had been o.r.o.s., 19:57-9. and who waa o.-in-o., Br1t1ah 
Rxped1 tionary J'oroe, l9J9-40. 
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79. on 14 June 1940 an order in oouncil (P.O. 

2579) was passed, e.ff eetive l June 1940, providing tor th• 

oonvening ot Gener&l f>nd D!.strict Courts Martial and the 

cont1rmat1on and carrying out ot sen tenoes awarded in oasea 

oonoerning members or Canadian military torces serving "in 

oombination 11 with toroes or the United Kingdom "on the 

Continent or Europe". The order stated, inter alias 

Bo. 

The power and authority tro.m t 1.me to time granted 
by His ~aJesty under the Army A.ct to the Otticer 
appointed by or umer the a uthority ot His Majesty 
to command the combined Force w1 th whloh any said 
Canadian Military Foroes a re acting in combination. 
to convene General e.nd Di striot Courts-Martial., 
and to c ontirm the r indings and sentences thereof• 
as well as any powe~ at delegation vested in any 
suoh Oft1oer by Hi s Maje s t y, shall apply with 
r espeot to the convaiing of any auoh Courts-Martial 
tor the trial of any member ot any suoh Canadian 
W.11tary Porces when so aoting 1n combina tion. and 
with respeot to the oonrirmat1on ot the findings 
and sentences ot any such Courts-Martial, and with 
respect to the carrying into etteot ot suoh 
sentences •••• 

That the :provisions ot Section 99 ot the 1U.lit1a 
. Act [see paragraph qo, above] shall not apply with 
respeot to the carrying into etteot ot the sentenoe 
ot any General Court-Martial held on the Oontinent 
ot Europe tor the trial or any ottioer or soldier 
ot the Military Forces ot Canada, or· or Wl7 ottioer 
or airmn ot the Royal Canadian Air Foroe, or ot 
any member ot the lliival. , Military and Air Foroea 
ot His Ma j esty raised 1n any other part ot the 
Britis h Common,1aalth while attached temporaril.7 '° 
any lllli t ary Po:-oes of Oanada serving on the 
Continent ot Europe •••• 

These arrangements . were nulllt'i ed by the 

disastrous turn or events on the Continent and no war.rant 

was issued to the Commander-1n-Ch1et.lo8 SUooessive Al.lied 

reverses, led to the evaoua tlon ot Dunkirk during the tirst 

days ot lune. By the middle ot the month the lat Canadian 

Infantry Brigade, whioh had only 3ust arrived 1n Frenoe, 

was preparing to withdraw to England.• On 22 June the 

Franco-German armistloo was signed. Meanwhile, on th~ 

18th, Brigadier l!ontague had telegraphed to National 

*Six Years ot War, 279-8}. 
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Detenoe Headquartere , poin Gjn~ out that the words •on the 

Continent ot Europe" in P. C. 2579 "must 06 interpreted as 

r eferring onl.7 to the n:oinlantt of the Continent and there­

fore the matter or oonvening and oont1m.1ng [oou.rta martial] 

where toroes are i n combi ru..:.tion in the United Kingdom 

requires to be dealt with ...... 109 Under the British system 

the c. -in-C. Home Foroes was not oharged w1 th administration, 

which was let"t to the r:ar Ottioe and Commands. liontague 

also noted that special arrangements would be needed to 

cope with the arrival ot a seoond division and .formation 

ot a oorps. He urged t hat authorit1 should also be given 

tor the convening ot Field General Courts ltartial in the 

United Kingdom and that restriotiona on the award ot tield 

punishment should be r emoved. 

81. Responding to the changed strategio situation 

overseas, the Canadian Government passed an order in oounoil 

(P.O. 2~}2) ot 4 July 1940, etteotive 25 June 1940• Thia 

order endeavoured to cover va rious oontingenoies 1n the 

United Kingdom, including inability ot the Senior Combatani 

Ottioer to act, as f'ollows (italics added): 

(a) The Senior Combatant Ottioer ot the Canadian 
W.litia, not below the rank or Major General, 
serving i n th e sai d Canad! an 1!111 tary Foroea; 
and the Deputy fid jutant General at Canadian 
Military Hoottquarters in Great Britain , not 
below thd .rank ot Brigadier, are hereby 
empowered , in t he case ot otticers and soldiera 
under the oommand of said Senior Combatant 
Of:tioer or of' Canadian JJilltaey Headquarters 
in Great Britain, as the case may be, to 
convene General Courts-Martial tor the trial 

,. ot any such officer or soldier, and Distr1ot 
Courts-tia rtial tor the trial ot a117 such 
soldier, and tie delegate power to an7 ott1oer 
dul.7 qual1t1ed by law in that behalt' to oonTene 
an7 District Court-Uartial. 

' 
(b) The Senior Combatant O:ttioer ot the Canadian 

Militia, not below the ~k ot Major General, 
serving in the Canadian W.li tary Forces 1n the 
United Xingdom is hereby empowered, with reapeo• 
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to any :;ou:-t-!" .... :-Gi a l h ald 1'o:r the trial or an 
o:rtio ar or sole J.Gr ur.d er his commarxl • or und er 
the 001::1...'9.r.~ o f Cane :!ian I:i ll t ary Eeadquarters 
in Grea t Brit a!n , to approve , con tinr.i , ar.d cause 
to be put_ intc ~."{eCUjiOn a ni tigate or r e.wit 8D,l 
senteno e of any m ... oh Court-!\rartial • a nd the 
provi sions of dect1on 99 or the Militia Aot 
shall not aoply with resReot to any such 
sentence. 

By the s ame order the Deputy Ad jutant General at a .u .a.~. 
vm.s given "the powers, dut ies 'and tu.notions" whioh, under 

sub-paragraph (b) of paragraph 1 or P.O. 149 (quoted in 

paragraph 75, above) , bad been pr eviousl.7 exeroised by the 

Senior Combatant Ottioer or ~ne.dian W.litB.Z'J' Headquarters 

in Great Britain. It will be noted that the .order ohange4 

the designation "'l'he Senior Combatant Ottioer ot Canadian 

Ullitary Headquarters in Great Britain" (used in P.O. l4j) 

to "The Senior Comba ~ant Ott'ioer ot the Canadian lU.ll tia • 

and that the latter• s ,POwers were extended b7 removal or 
the restriotion imposed by seotion 99 ot the Militia Aot. 

On the other hand, while D.A . G., C.?.!.H.~., oould oonTene 

oourts-martial, he oould not con1"1m or put into execution 

the most severe sentences• suoh as death, oa•hiering, 

dismissal or i>enal servitude. 

82. N.D.H. Q. advi sed o.u.H.Q. that, it 71el4 

General Courts Martial were held on British troops in the 

United ltlngdom, and i t field punishment was awarded by 1ihe 

British authorities , similar action c oul.d be taken w1 th 

:respeot to Canadian troops 1n the United Kingdom.llO 

AooorcUngl.7, Canadian Ao~1ve Servioe P'oroe (Overseas) 

Routine Order No. 2~2 ot 7 August 1940 authorized trial b7 

Field General Courts uartial; paragraph 10 ot the eam.e 

order eta ted s 

Field pun1~.oent nay now be a warded summarily 
and by sentence or Court Martial. It is desirable 
that as f a r as possible sentences ot detention 
shall oo nt inue to be awarded by Oourta Martial 
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and that field p•.Lis tcent shall be resarTed tor 
summary a · " r .s . 

83. As t he 1.>uild-u~ ot Canadian t'or.matlona in 

the United Kingdom o ontinued, !l upplementa cy arrangemen'• 

t'lere necessary to oover the e:cpttding requirements ot 

disoipline. By an order 1n council (P.C. }780) ot lJ 

August 1940, "the Ot'tioer Command ing Seoond Canadian 

Division" was given the same rtpowers, ·duties and tunotiona• 

whioh, under P.O. 149 or 13 .ranuacy 1940, had previoual.7 

been given to G.o.c. l at Divlsion.lll. (See paragraph 75, 

above). The Senior Combatant Ottloer or the Canadian 

Militia (not below the rank or ~ajor-General) serving in 

the United Kingdom was then authorized to oonrim aentenoea 

awarded by courts martial in the 2nd D1v1s1on.ll2 ssmSla:r 

a?'l"B.Dgem.ents were made in 1941, by P.Cs. 8121 and 8122 ot 

22 and 24 October, respeotively, to oover the Jl'd and Stll 

Divisions when they arrived in the United Kingdom. 

84. 

(o) Oonvenln~courts Marti al on the Continent and in 
the Unit Kingdom, 1941-2 

Keair.vhile , returning prospeota ot an Allied 

invasion ot North-West Eu.rope inev1 ta bJ.lr led to turther 

consideration ot the problems or oonveoing courts martial 

on the Continent. At the beginning ot 1941, 1n a letter to 

Lieut. -General McNaughton, Comm.and or, canadian Oorpa, 

MaJor-General Montague oom.mented on the application ot 

P .O. 2579 ot 14 Jrme 1940, pointing out that "the Commander-

1n-Ch1et ot the Bri t1ah to roes on the Continent, w1. th whioh 

a toroe ot the O&nad1an.ArlJl7 is aoting in oombinat1on, 1a 

inYested with power to o onvene an4 to oontil'm. and to delega.te 

~uoh powers. In the result the coonnander-1n-Oh1ett a ao,ion 
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will be rinal and 1 t wi ll te ro r him to delegate powers to 

you and to divisional co.mm.arJt.l ers as was t he praotioe in th• 

last v.ar and in the B •.. • F. in the present one."ll3 Ili is, 

however, important to r eme&:ber the distinction, ill ohannela 

o~ authority, betweo~ the procedures ot the 1irst and 

Seoond World Wars. As we have seen (paragraph 17, above), 

authority to convene and confirm oourts martial in the 

earlier oontliot ema.natecl froo T"jle King, through exolusivel.7 

British channels, w1 th Canadian aoquiesoenoe. In the Seoond 

World War authority was derived trom Oanada, through the 

Governor in Oounoil, acting upon the advioe ot the Canadian 

Government. The di:t'ter eno e between the two prooedurea waa 

i llustrated in an order in oouncil (P.C. 547) ot 24 January 

1941, whioh gave author! ty to convene and oont1rm oourta 

r~rtial "to the Ottioer Commam ing eaoh ot those Foroes ot 

His Majesty sening on the Continent ot Europe with whioA 

Canadian Mill tary P'oroes there serving are aoting 1n 

· combination". Attaohed to this order was a dratt 1Brl'llll\ 

(see Appendix •A• to this report) designed to oonTe7 the 

neoessal7 authorit7 when the need arose. 

8_;. The tlexibillty ot these arrangements wae 

sr.o·:m by the application or ? .Cs . 2.579 and 547 to the 

d.:.. 301pl1ne of Canadian t roops s tat io~ed .:. t. Glbral.tar trom 

194-0 to 1942.• The Ce..nadie:.. authorities provided the 

Governor and Comma.Dder-in-Chief, Gibraltar, with a warrant 

to oonvene and confirm oo urta martial on Canadian soldiers 

1n the :rortresa. Arter consult a tion w1 th C.M.H. Q.., the Wu 

Ottioe advised Bis Exoellency that his powers ot oo.mmand 

a nd punishment were equlyalent to those ot an "ottioer ot 

*Six Years ot War. 2~9-301. 
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[ the) Dom.inion toro u ...,r r olative r ank and hold1.ng same 

oommand." He wa s elven " s imilar powers and authorit7 as 

granted under (the] ;,. "'::a:! 1"ot tor United Kingdom troops to 

c onvene General and Distri c t cou.....-ts-ms.rtial, confirm tindinga 

and sen te.no e t hereot', ot d elega ti on and oarr)'ing sent enoea 

lnto etteot." He could also a ppoint Canadian or British 

ottioers to sit as members ot suoh oourts. Seotion 99 ot 

the W.lltia Aot was waived and His Exoellenoy oould, 

theretore, •contim sentences b7 General. Court-Cartial 

under Oanadian mill tary law" to the same extent as appllo­

able to British troops under a British warrant. The 

oommunioation trom the War Ottioe oonoludedi "In 8DT oaae 

\fhere J'OU think tit to reserve oontirmtion tor approval. 

ot (the] Governor in Coum 11 in Canada case should be aen• 

here tor transmission through Canadian H. Q• 14ndon. 

Disposal ot c.u. (Court Martial] prooeedinga 4uq oontil"m84 

should tollow same channels • 11114 

86. Nevertheless, 01 the autumn ot 1941, the 

Oe.nadian authorities recognized the need tor further reTlaial 

ot the overseas warrants tor m1lltar1 commanders. A 

memorandum prej)Elred by the Senior Ottioer, O.M.B.Q. (Ua~or­

General J4ontague), tor the Mlnist~r ot Natio~l Detenoe 

(Ool. the Hon. J .L. Ralston) observed: "The present .. 

situation as to the varl ous warrants has grown pieoemeal 

since the oanadiana landed in the U .K. , and has become 

oomplioated •••• Th.e s.c.o. (Senior Combatant Ottioer] int~ 

U.K. under the terms ot his warrant may delegate the power 

to convene but not hia l)ower to oont1rm.nll.5 llontague•a 

paper reterred to the necessity ot seeking separate ordera 

in oounoil and warrants tor d::.vi s1onal oommandera an4 

advooated •a simple solution ••• tor the preaen\ and aJl7 
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tuture oiroumstanoes .lli ooL.aeoti on with the f'oroe or toroes 

1n the tiel.d whether ill t ho U.l!.: . or on the Continent." 

These problems were disouss:Ji n t a oonteranoe held at 

c . L: .H. Q. on 21 October 1941 anti attended by the Minister ot 

National Detenoe, Lieut .-General !.:oNaughton, Ua jor-General. 

H.D.G. Crerar (then c . G.S.} and Major-General ?!.ontague. 

Agreement was reached on the t orm ot a new dratt warrant 

tor the Senior Combata11t Ott'ioer ot the Canadian Cilltia 

serving with the Canadian Arm;r overseas; it was also agreed 

"that it the proposed warrant tor the Senior Ottioer, 

C.M.H.Q., be identical 1n tenns with that proposed tor the 

Senior Combatant Officer it will serve all purposes and 

ciroumstanoes that exist or may a rise in respect ot ~roopa 

under the oonmend ot o.u.a.q.nllb 

As a direot result ot the above oonterenoe 

another order (p.c. 9586), etteotive l January 1942, waa 

approved by the Governor in Counoll on 11 Deoember 1941. 

Thia order oanoelled previous orders (p.os. 149, 2579, 29'2 

and 3780 ot 1940 and 547, 8121 and 8122 ot 1941) in so tar 

es they related "to the oonvening ot Courts-Martial. tor the 

t rial ot an ottioer or soldier or the Military Foroea ot 

Canada. to the conti:rma ti on ot the r 1nd1Dg and to the 

approval, oontination and putti.Jlg· into exeoutioll, m1t1gatJ.on, 

commutation or remission ot sentences or aDT such Courta­

l1art1al ••• •" The new order provided (italics added) s 

Z. The SeL1or Comba~fi.Ilt Otrioer or the 
Canadian Llilitia , not bel.ow the rank ot t!ajor­
General, serving \':i th the liill tal'7 Forces ot 
Canada in the United Kingdom or on the continent 
or Europe is emp<H7ered to convene OeneraJ. courta­
Mart1al tor the, tria l ot any ot:f'ioer or soldier 
serving in said Military Foroes ot Qanada under 
his command and to oonfir.m the tinding and to 
approve, oonfim and cause to be put into 
execution, mitigate, c0I:WD.1te or remit an7 sentenoe 
ot &DT euoh Court-l!artial. 

I• 
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3. t:r... j ol·-Genor .... l the Honourable P .J. Monta~e, 

c.11.G., D . . o . , r.· .c ., so lonJZ as he sha ll continua 
t o be t he ::>CU.i..or Cfficer a t Canad i an .iill1t a r 
Headqua rter s in Gr e1;.1. t Brita i n s empowered to 
oonv ene Gon er ul Coul· c s-~'aL-tial tor the trial ot 
any ottioer o :..~ no l d1er s erving 1n s a id J.lllltary 
Force s of Canada under his command and to con.ti.rm 
t he f indi ng an d t o approve, oontirm and oause to 
be put into execution , mitigate, oommute or remit 
any suoh Qot;I't-Martia l. 

Under paragmph 4, both the Senior Combatant Otfioer and 

' l!ajor-General Uontague were authorized to delegate authority 

to convene General. Courts Martial to subordinate ottioera 

ot their oommands; but the latter were not authorized to 

oontirm the most severe sentences, wh1oh were "reserved tor 

oontirmation or otherwi se by the said ·Senior Oo.mbatant 

Ottioer or Ma jor-General ~ontague, as the case may be." 

Paragraph ; ot the o rder sta ted: 

The provisions ot Seotion 99 ot the Uilitia 
Aot s hall not a pp ly with r e speot to the sentence 
of a ny Court-Martial whioh any ot the foregoing 
otfioers is empower ed to confirm; provided 
always, however, tha t t he said Senior Combatant 
Ottioer or Ma j or-General Montague, as the oaae 
may be, may, s hould he s o deem tit, reserve th• 
sentence o f any suoh Court-Martial tor the 
approval or othentise ot the Governor in CoUDOll. 

Warrants covering the a bove changes were issued to the 

Senior Combatant Ottioer and Uajor -General Montague. 

Appendix "B" to this r eport is a copy ot the "Delegated 

_\''arrant tor Convening GuneraJ. Cour ts-Martial" issued on 

l January 1942 by Lieut.-General !.1QNaughton,. aa Senior 

Combatant Ottioer, Military Foroes ot Canada in the tJni ted 

Kingdom or on the Continent ot Europe, to " the ottioer 

deta iled te.mporariq t o oomma.ud t he Canadian Corps, Canadian , 
Ar my (Aotive), not be low the rank ot LiaJor-General" (then 

Major-General Crerar). Similar delegated warrants were 

issued, under P.O. 9586, · to the oomzranders ot the lat, 2n4, 

}rd and }th Divisions, the 1st Canadian Arfll1 Tank Brigade 

and the Governor and c.-in-0., Gibraltar.117 
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88. The expi=i ndir. ,, re.mif'ioations ot the war and . 

the steady growth or O:.madian military and air oommitmenta 

overseas brought many addi r.l0n::.l problems of' disciplinary 

polioy. Some of' thes e e. f'teoted other members ot the Common­

wealth. In view ot the poss1bil1ty that Canadian toroes 

might be serving in the same areas or commands as toroes ot 

Australia and New Zealand, an o .. der in oounoil (p.a. 789) 

was approved by the Governor in Council at Ottawa on 

3 February 1942. This order extended the provisions ot 

P .O. 1066 ot ) April 1940 (see, above, pare.graph 7)) by 

applying them "with reapeot to the llllitary and Air Foroea 

ot the C0In.1Wnwealth of Australia and the Dominion ot New 

Zealand, as are or may be present in the United Kingdom or 

on the Continent ot Europe, or proceeding trom one to the 

other, in like manner a a thay now apply with respect to the 

M1lita~ and Air Foroes ot the United Kingdom." P.O. 789 

was revoked by P.c. :5464, or 29 April 194}, ~ioh 

ed 

ot the .Milita17 Foroes of' Canada with the Naval, Military 

and Air Forces of' other parts ot the British Commonwealth 

present in the same p l ao e 0 • Using the procedure provided 

by The Visiting Foroes (British Commonwea lth) Act, 19J}, 

and the authority ot the War Measures Aot (1927), P.C. J46• 

set the p~ttern tor etteotive co-operation in the t'u~ure 

without lim1tation to any speoitic theatre: 

l. (a) The Military Forces of' Canada shall serve 
together with t he Naval, Military and Air Foroes 
ot any othor part of the British Commonwealth with 
which the said ~~ilitary Forces of Canada are at 
any time servi~g i n the same place. 

(b) Such pa rt of . the Military Forces ot Oruiada 
ad may be detailed tor the purpose by the ~ppro­
pria te Canadian Service Authorities designated by 
t he ;f1n1ster ot National Defence, shall aot in 
combination with the Naval, Military and Air 
Foroea ot any part of the British Commonwealth to 
which the same have been so detailed until such an 
appropriate Oanadian Service Authorit7 otherwise 
directs. 
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2. The al~ore sc. .:.d E D.;>ropria ta Canadian Service 
Authorities , i n respac~ of the t~ilitary Forces ot 
canada , a r e hereby e.ui;hori zed to t ako such a otion 
as may be n eceosary to ofteot the attaobnent ot 
members ot t he 1.av .... 1 , :·111ta ry and Air Forces ot 
any part ot t he Bri t i sh Commonwealth other than 
Canada to t he L:111tary Forces ot Canada and vice 
ver sa . 

;. Any ot'fi oer or the Naval, Military or Air 
Foroes ot His l r&. j eaty, r a i sed in a ny part ot the 
British Commonwealth, who i s for the time being 
exercising oo .mm.a.nd ot d combined force (being a 
:force 1n whi ch a Canadi an roroe i s s erving 
t ogether and ac t1ne in combina tion with any other 
toroe or f'oroes aloo declar ed t o be so serving and 
so aoting by the appropriate a uthoritie s tor such 
othor forc es) o r any ptlrt thereof, is h ereby 
decla r ed to be a n otfi oer a ppointed by His Majesty, 
or 1n a ooordanoe wit h the r egulations made by or 
by a uthority of His Ca j esty, to command the cambi.necl , 
toroe or aey port t he r eof' for a ll purposes, unlesa 
otherwise s peol ti ed by appropria te authority.118 

lteanwbile , 1n April 1942, Headquarters First 

Canadian Army oame i nto exis t cnoe in England with Lieut.­

General McNaughton as G.o.o.-1n-o. The overseas military 

torce oont1nued to expand, bringing turther legal problems. 

To assiat in coping with the situation, an order in oounc11 

(p.o. 10,770), of 26 November 1942, authorized the Deput7 

AdJutant and Quarterma st er Ceneral , First 08.nadlan ArmT. to 

convene General C~urts Ua rtial tor Ar 11q Troops.119 Delegatecl 

warrants were also requi red to r the oot11r .. ru!er of me 4th 

Di vision (21 October 1942 ) , when his tomation arrived in 

the United Kingdom, and tor the commander ot the 2nd Corpa 

(18 January 1943), when his headquarter& was tormed. It 

was also necessary to provide adequate d isciplinary authority 

for the Commander ot Canadian Roinforoement Units (who waa 

given powers equ.ivalent t o t hose or a divisional oomaander1'2° 

and to Group Comm.anders ot Rei nf'orcement Unita (it not below 

the rank of Col.onel, t hestt oo:nmanders were a uthorized ~o 

convene and confirm Field General Courts ~.rt1al)l2i and to 

olarity the respona1bil1 t i ea or lieads ot Serrioea at higher 
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formation headquartera.122 

(d) Polloy in Relation to Canadian Commitment in 
Mediterranean - 19~ 

In the spriDg ot 194} the Canadian Government 

made strong representations to the British Government 1Jl 
\ 

tavo\U' ot giving Canadian troops operational experi•noe in 

North At'rioa or elsewhere 1n the Mediterranean. B7 the end 

ot April, as a direot r esult ot these urgings, arrangement• 

had been made tor the lst Di vision and the lst Arzq Tanlc 

Brigade to partioipate in the invasion ot Sioily (Operation 

"Husk,y") • • This oommi tment led to further revision ot the 

system ot entoroing d1so1pline outside the United Xingdoa • 

. The authorities at Ottawa questioned whether, under P.O. 

9586, the powers exercisable by Generals MoNe.ugbton and 

Montague would extend to Canadian troops serving 1n Atrioa, 

not being under their oomnand. 123 Por his part, the Arsq 

Commander "wished to free h.1.mselt as muoh as possible trom 

aOm1nistrat1ve work so tha t he would be tree to attend to 

operational duties.nl24 

Vlith regard to Oourts-t:a rtial it was his wish 
to centralize matters pertaining to the adm1n1a­
tration or the detached foroes in cmIQ w1 th 
authority to t ake aotion; the executive work to 
be done at ~~ •••• He t elt str ongly that the 
s evere punishment s - both ottioers and other 
ranks - should not under the present oiroumstanoea 
ba oonrirmed by the Commander i n the Fi eld, but 
should be reserved tor the dO [Senior Ot1'1oer) 
CUHQ, who would consult him where publlo or 
general. polioy \9BS involved, with power to 
Teserve to the Jovernor 1n Council. 

McNaughton noted that the Australians had experienoed 

d1tt1oulty because ot "the exeroise ot tull powera or 
oon1'1r.mat1on by British commanders in oaaes where Auatrallan 

~e Canadians in Ital.1, 20-26. 

' 
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soldiers had been court-martialled." He expressed his 

willingness to give ''tull power ot oonfirmation" to the 

oomrnander ot a Canad ian oo~ps ~erv1ng outside the United 

:teingdom. In a cabled message to the O.G. s ., on 16 May, 

McNaughton stated: 

91. 

I take t he strongest view that the provisions 
ot P .c. 9.586 dated. 11 Deo 41 are apt and appro­
priate to the prosent c iroumstanoes and oontain 
ample power s tor setting up the required system 
tor the administration ot m111 t ary law and the 
institution ot appropriate safeguards. In my 
view the Canadi an forces repeat f'oroes (I use 
the plura l deliber ately tor by reason ot the plan 
ot operations there will tor a time at least be · 
two Canadi an to roes) to be based on the oontiD•n' 
ot Atrioa eaoh oonstitute "a Canadian body, 
oontingent or detaohment" (Reterenoe para 4, 

I p.c. 9586) • 

I teel t hat P .O. 9586 empowers me to issue 
warrants tor General Courts Martial to appropriate 
ottioers whether British or ot other part ot 
Oommonwealth or Canadian and to inolude thereiD 
the reservation ot oonf'irmation in respeot to 
severe sentences • 

... ~--.. ----
As regards Fie ld. General Cqurta Martial I 

tully- share view that severe sentences should be 
reserved s i.lllila.rly and I suggest that the 
appropriate authority be obtained by P.o.125 

Nevertheless, the legal ottioers a t N .D.H. Q. 

held that it was unwise to rely on P .c. 9.586 as e. means ot 

authorizing the o·Ol!lil'Lander ot a Cr;nadian component, servi.Dg 

in a "combined torce 11
, t o convene. and oontirm oourts martial. 

Another dittioulty was the a ,Ppar ent necessity of restoring 

~o the Governor in Oounoil " the power to oontirm certain 

senteno4!a, tor 1nstn110~ dea th or penal servitude, in order . 

to remove ditterent1at1on in this respeot" between members 

ot the R.o.A.J'. and military- per sonnei.126 (See paragraph 

11~, below). On thes'l grounds. and out ot regard tor 

"abundant oautionn, c~adian au thoritiea on both sidea ot 

the Atlantio finally agreed tha t the situation should be 
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clar1tie4 by yet anot..b~r o,.:.: ,,_ r .. oounc i l. 

92. The n~w order (P.C. 4895), approved bT th• 

Governor in Council on 15 J ura 1943, dealt speo1t1oally 

with "aey ot the Milit a ry J?~ro o3 ot Oanada whioh are 

oontrolled and administered by or through Canadian Military 

Headquarters in Grea t Britain". The order provldedz 

2. With respect to a Field General Court-
Martlal held for the trial or any member ot suoh 
Military Forces or Canada , the powers or oont1rma­
t1on exercisable by a Conrinning Authority under 
Section ritty-four ot the Anay Act and Rule one 
hundred and t wenty of the Rules or Prooodure made 
under tha t Aot shall not t in the o ase ot an ottioer, 
extend to a ssntenca of death or penal servitude 
or imprisonment, w1th or V11thout hard labour; or 
oashlerlng or dismissal from His Ma jesty' e Servioe, 
and, in the oasa of a soldier, to a sentence ot 
death or penal sel"'Titude , which said sentenoes 
sha ll be r eserved ::or oon:rinnation or othen•ise 
by the Senior .:omb"'"t ant Officer o!' the Canadian 
1J111 tia not below t he r ElD.k or t:ajor-General., 
serving with t t.e Milita ry :roro as ot Canad.a in the 
United Kingdc~ or on the continent ot Europe, or 
Major-General the Ilonoura.ble P.J. Uonta gaa , O. B., 
c.M.G., D. s .o., o.M., so long as he sha ll continue 
to be the Senior Officer at Ga!ladian Mil1tarJ' 
Headquarters in Graat Britain or by the Governor 
in Council or "':Jy such other authority as may :tram 
time to t 1.me be desi gnated by the Governor in 
Council tor such purpose, 1n which authority suoh 
power to oonfinn or otherwise may be exolusivel1 
vested. The power~ of oontirmation vested in the 
two said ottice rs b7 Order in Council dated llth 
December, 1941, ? .c. 9586. and by this Order, 
shall, in r e spect ot suoh sentenoe as atoresa14, 
apply mutatis mutandis. 

3. The ot':C'ic er s who, pursuant to pe.ra('raph 
four ot the Ord~r i n Counoil dated 11th Deoember, 
1941, P.O. 9586 , ma7 be a uthorized to convene 
General Court s -Uarti a l e l sewhere than in the 
United Kingdom end to confirm the findings and 
sentences thereor , shall include any ottioer, not 
below the rank ot Fiald O:rtioer, commanding all7 
part of the }.ai1tary Forces or Canada which is 
serving alone or, pursuant to the Visiting :roroea 
(British Commonwealth) Act, 1933, is serving to• 
gather or aotins in combination with a Foroe or 
any other part of t he British Commonwealth. 

4. The s a i d 3 enior Col!lbata.nt Of':ticer and 
llajor-General t he Honourable P.J. Uontague are 
severally hereby empowered to confirm the tinding 
and sentenoe of any General Court-l.tartial convened 
bT an ottloer authorized so to do pursuant to the 
said paragraph 4 ot the Order 1n Oounoll 4ate4 
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11th Decembor, l.941 P .J. 9586 , o r pursuant to 
this Order i n like uu... .1er a nd to the same extent 
as eaoh of the sai n of ficers 1s ompoTiered to do 
under the ,Provieione o r the said Order in Oouno1l 
in the case or of't'.ioor s und soldiers serv1Dg under 
thoir respeotive ooRnands , and the Governor in 
Counoil or sued otaer a uthority as may trom time 
to time be deoienated by the Governor in Counoll 
shall enjoy and exercis e like powers. 

On 19 June 1943, acting under the author1 ty 
' or P.Os. 9586 and 489.5. Lieut.-General McNaughton. as Senior 

Combatant Ottioer ot the Oa.nadian Militia serving with the 

Milit&.17 Foroes ot Oana.da in the United Kingdom or on the 

Oontinent ot Ru.rope, issued delegated warrants tor oonTeDina 

General Courts Martial to the or:t'ioers oommencllng l.5th 

Anir/ Grou.P (not below rank ot lieutenant-general), Rigb.th 

Army (not below rank or maj or- gene ral), lat Oanadian 

Division and lst Canad.ian Army Tank Brigade (not below rank 

ot brigadier) and lat Canadian Base Relntoroement Depot 

(not below rank ot oolonel) •127 Apart :t'rom minor variation•. 

due onl.7 to dlt:t'erenoes in rank, these warrants were 

ldentioal 1n to rm. Ap,Pendix non to this report ls a oopy 

or the delegated wai-rant issued to the ottioer oommanding 

15th Arrq Group. At a later stage ot the oam,P8.1gn, slmilar 

warrants were issued to the officers commanding .5tll Canadian 

Armoured Division, lst Arl!J3' Group, Royal ~adian Artille?')", 

and 1st Canadian Base Re1ntoroement, Grou.P and to the Ott1oer 

1n Charge, Canadian Section, G.H. Q. ·1st Eohelon,Headquaners 

15th Army' Qroup.128 L!a jor-Ganeral l1ontague, as Judge 

Advooate-Ge11eral, Canadian Arm:r Overseas,* 1ssu.ed supplement• ,, 

e.ry 1nstruat1ons to the latter Seo t1on on the quashing ot 

irregular Field General Courts Martial held on Canadian 

aoldiers.129 

*His appointment (which he oa rried in addition to hi• 
ap~ointmentsi suooess ively, as Senior Combatant ottioer, 
Ma.Jor Genera 1n Charge or Administration and Chlet ot 
Sta1"t. o.M.H.Q.) was ocntirmed b7 order in oounoll (p.c. 
9701) ot 20 December 194}. 
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94. 

D1so1pl1nary ~spects of Preparations tor •oVERIDBD" 
- P .O. 2740 or 18 :.ay 19.+4 

At the end ot 194~ General McNaughton 

relinquished the oommand ot 1l'irst Canadian Army and Lieut.­

General x:. Stuart, then c. c.s ., took over the oommai>d 1n an 

acting oapaoity while, at the same time, beooming Chiet ot 

Start, o.M.H.Q. The latter appointment replaoed that ot 

Senior Ottioer and a new ottioe, Jr!a Jor General in Oharga ot 

Administration, C.Lt.H.Q., was created.* As a result ot 

these ohanges it was neoassary to alt er the earlier arrange­

ment a oovering the oonvening and contirmation ot oourta 

martial. Accordingly, an order 1n oounoll (P.O. 493) ot 

25 January 1944 (etteotlve 27 Deoember 194?) provided that 

"all the powers, duties and tunotions" in relation to oourta 

martial previouaJ.7 exercised by "the Senior Combatant 

Ottioer ot the Canadian Militia, not below the rank ot 

MaJor-General, serving with the Military Foroea ot 08.nada 

1n the United Kingdom or on the continent ot Europe, th• 

General Ottioer Command1ng-1n-Oh1et, lat Canadian Arllff, the 

Senior Oombatant Ottioer, or the Senior ottioer at oana41an 

W.lital:'7 Headquarter.a 1n Great Britain, or Major-General 

the Honourable P.J. ~on"Gague , C.B., C.14.0., D.s.o., 11.0., 

V .D., 1n respeot ot the Military Foroea ot can.ad&" woul4, 

in tuture, be pertormed by: 

the senior oomb9.tant otf'1oer ot the Canadian 
l.lilitia servine with those ll1l1tary Foroes ot 
Canada v.b.ioh a.re cont:rolled and administered )T 
or through Cai:adiaD Uilltary Headquarters in 
Great Britain, 

or, 

the Ohiet o'f statt a t Canadian W.llt&l'7 Hea4quarten · 
1n Great Britaiil, 

or, 

the Ua jor-Ooneral in oha rge ot Administration a• 
Canadian 1.i1lltaq Headquarters 1D Great Britain 

*Six Yeara ot War, 222. 
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in each ot such ~ a see not below t he r ank ot Major­
Generol, not ·.·,·.l.thstan . ...:.:-i'. that any ot the said 
?.U.lltarr Forc es a.re not under their respective 
oo.m.mand s, and/or 

the o1"f'i c er \not below the r ank ot Major-General) 
ot the Canadia n ;..ilitia for the time being in 
oommand or the l at Canadian Army, but only in 
respect ot a.ny ot the said W.lita?'T l'oroes under 
his c ommand. 

As the t anpo ot tlle war quiokened, with 

steady Allied progress i n Italy and the invasion ot North­

wes t Eu.rope (Operation "Overlord" ) drawing nearer, 1J1aD.7 

subordinate problems o! l!lilitary dl soipllne were solTed• 

Thus, even betore the First Special Servioe Foroe• let't 

the United States ror t h e Italian theatre, the Canadian 

author1 ties had arranged the. t t he prooeedings in BJl1' oourt 

martial ot Canadian personn el i n the unit would be forwarded 

to o.u .H.Q. tor oontirmat1on. 1~0 Speoial instruotiona were 

also required tor the 1s t Canadian Parachute Battalion, 

whioh served with the 6th Air borne Division, a British 

tormtion. In a directi ve t o t he ottioer oommsnd1ng, while 

the unit was training in the United Kingdom., the SenioJ­

Ottloer, C.:M. H .. Q, . • gave t he f ollowing instruotionsi · 

General Courts Uartia l 

It it beoo:z&es necessar;r to tr;r personnel ot 1 
Qanadlan ?araohute Battali on by General Court 
Martial, suoh personnel will be posted to the 
appropria te Canadian Ileintorcement Unit ror trial 
under t hat Re!nt oroe.ment Unit. It is not possible 
under Canadian l egi sla tion to i~sue to British 
commanders in the Unit ed Killgdom General Oou.rta 
Martial warrant s . 

Field General Courts Uarti al, 

:Field General Court s Uart1al tor the trial ot 
soldiers under your command are convened by 
Commanders under the a uthor! ty ot AA 49, but 
ordinari~ suoh Courts Martial will not be oonTened 

-See paragraph 60, above. 
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by e.ny but cor..: ......... de!"~ ~r 6 Airborn3 Di v1 sion not 
below the r ank o: Br _ 1..v..1.'3r. Under the provisions 
ot PO 48 9.5 da t ed 1 .5 ~ w 1 43 [see paragraph 92, above] 
it is ordered that v;~ t h r espect to a Fi eld General 
Court l!.artl-9.l h e l d ft: r tr. c trial of any man b~r ot 
the Milita ry Forc es of' ·' ·ne.da cet a iled t rom the 
lUlita ry Forces of Cc.n r:.fo:t , ~ihioh a re cont:r-olled and 
administered by or thl'Ot.Ch Canadian M111 t a ry 
Hea dquarters in Great Britain, the powers ot oontirm­
ation exeroisable by the oont'irming authority under 
Section .54 ot the Ar i.Jly ~·"ct a nd Rule 120 ot the Rules 
ot Procedure made um.er tha t Act and made applioable 
to the Military Force s o~· Canada by Militia Aot Seo 
69, shall not in the case ot an o:f1'ioer extend to a 
sentence o:f dea th or penal servitude or imprisonment 
with or without hard l a bour or cashiering or 
dismissal trom His Ma jesty's service and in the oaae 
ot a soldier to a sentence ot death or penal 
servitude all or which said sentences shall be 
reserved tor confirmation or otherwise by IDTS&lt. , 

The powers o~ discipline whioh are vested in you 
as the Officer Conure.nd ing a Canadian boey, contingent 
or detachment detailed as aforesaid, and in the 
General Ot1"1cer Comimnding 6 Airborne Di vision are 
such only as are conferred by Canadian law and the 
mil1 tacy personnel under your command e9 detailed 
are subject to Canadian Milita17 law.l;i 

The tlex1bilit7 o:f these arrangements was shown by the taot 

, that identioal instruotions were issued to the ottloer 

oommanding No. l Railwa7 Operating Group, Ro7al Canadian 

Engineers, covering his unit's employment in the United 

Kingdom.1;2 In passing, it may be noted that the Canadian 

Forestry oorps, whioh had been oontinuously employed in the 

t1nil;ed Ki.ngdom sinoe the ttnd of 1940, was also "administerecl 

exclusively under Canadian Udlitary ·Law".i;; D1so1plinary 

po1107 was also oonoerned with auxiliary services super­

Tisors.1'4 

As First Canadian Army oontinued preparationa 

tor the invasion ot Nonnand:y other legal problems arose. 

Thus, in the early part o~ 1944, the }rd Canadian Division 

was undergoing rigorous training tor the D Da7 assault and 

the divisional oommander was unable to oope w1 th the heaV7 

....... 

. 
·, 1, I .. 
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b11rde.n ot admin1stre:~1on , . lr.clu~ing disciplinary matters. 

Aocordingly, an arrange~nt \l.:ls worked out, between the 

J" .A.G. at Ottawa and the Major-General 1n Charge ot Admin-

1stra tion, C .M.H.Q., ~·;he't'a b~r t he latter issued a delegated 

y;arrant to oonvene General .;our ts t:artial to a Deputy 

Commander ot the }rd Divlsion. 1~.5 

97. On a higher level, it was neoessar.r to 49&1 

with reoiprooal disoiplinary arrangements between First 

Canadian Army and the 21st Army Group, the tormation 1n 

which Canadian troops would serve in North-West Europe. 

writi.Dg to the Direotor ot Personal Servioes at the war 

Ottioe, 1n J"anuacy 1944, Major-General Montague observe41 

••• It is fully apr>reciated that aey milltacy toroes 
ot the United Kingdom placed under oommand ot HQ 
First Cdn Army will remain subject to your .military 
law both at home and a broad ••• 

In the event of operations a broad it is considered 
adv1~able tha t i;he Canad i an commander of First Odn 
Army should be given by you a Gen.oral. Court-Martial 
warrant for the t; r1al c f your t1'oops undcI command. 
I understand thr..t a l egal off'icF.r will be a ssigned 
by your J AG to t~e sta rt of HQ First Cdn n..r1!q to 
advise him 1n r espect of such courts -martial. We are, .. . 
ot oourse, prepared to ngree to a reservation 1n the 
terms or your warrant or by oolla teral arrangement 
that contirna t1on of a sentence ot death will be 
reserved to a United Kingdom authority. 

It does not appear necessary to provide the 
oommander ot 21 Ar'!q Gp while in the United Kingdom 
\'Ii.th a General Ccurt ~~1art1al warrant for the trial 
ot Canadian pe~sonnel. Our Army, Corp& and Div 
oomoanders hol d suoh TIS.rrants. It will probably not 
be neoessar;r to a.o so a broad even it some Canadian 
troops 1n L or c ooma under his command, because 
warrants can be given to appropriate Canadian 
oommanders ••• 

• • • In respect ot Field General Courts-Martial hald 
under Canadian military law it is now provided by 
Order in Council tha t a sentence or dea th and oertain 
other severe sentences are to be reserved tor 
contirmation by des1gru:lted oanadian authorities.• I 
have recently forwarded to NDHQ tor enactment a 
revision of t hls Order in Counoll whloh will turther 
provide that the tar.ms ot Rule ot Procedure No.120 
1n respect or carrying a sentence ot death into 
exeoution will not apply and apeoial provision will 
be made tor this to be done by a Canadian authority ••• 

-S.• paragraph• 119 and 121. below. 
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So long as 21 .. :' JY G·) ls 1n the United Kingdom I 
do not think t he.ta rlll ba any ooc& sion tor one ot 
your commanders to convene or co rd'1rm a Fi e ld 
General Court..; ~a rt1al for the tria l ot a Canadian 
aooused , but aga inst the possibility tha t auoh may 
happen I would like it understood suoh convening 
and oont1rm.1ng b:> done only atte.r consul tatlon d th 
tho appropria te Canao.ian o1".f'1oers ot "A" Branoh at 
H~ First Cdn 6~~. I will e.rranE:~e t bD. t there wil.l. 
be a reoiprooa.l understanding in respect ot a oou.rt 
tor the trial ot a IJember ot J"Our toroes in 21 A:J:m7 
Gp. 

' I am also prepared to have it understood, as 70u 
sugeest, that a General or Field General Court­
Mart1al convened b7 a commander ot one toroe tbr th• 
trial ot a merubar ot the ot her toroe will have at 
least one memb~r who belongs to the same toroo aa 
the aooused.1.3& 

The War Ot:tioe expressed general agreement with the :tore­

going. It also suggested t h.9. t o ont'irmation ot death 

sentenoes would not be "reserved to any British author1t7 

other than the C-1n-C. in the :tield." As regards Field 

General Courts Martial, British opinion preferred ~the 

Visiting :Foroes Aot to operate, within the United Kingdom 

and without it, with as tew llm1tat1ons as posa1ble".lJ7 

In antio1pat1on ot aotive operations on the 

Continent, Oanadian commanders were .invested with the powers 

ot British oomm.anders ot o orresponding rank :tor the ~·· 

ot convening and oontirm.1.ng 3 ourts .martial on British 

personnel. Bf the same toker,, del egated warrants to oonvene 

and oon:tirm General Oourts Martial on Br1 ti sh troops were 

issued to G.o.c,-1n-O. Eirst Canadian Army and a.o.o-. 2n4 

canadian Corps. These arrangeuents 1nei>.idad the following 

atipulations 

At least one 1rit1sh offioer will, it possible, 
be appointed a~ a membe r ot any Court Martial dealing 
with UK troops , a nd t he prooeedings or trial shall be 
in aooordanoe with the W.litary Law arreoting troops 
ot the UK, except· in the oa sos o'! UK personnel who 
pursuant to be ing posted for iuty are serving with 
Canadian formations, units , ~etaohments, establish­
ments or Start on attachment , [ See paragraph 42, 
above.]l.J5 
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On the e:ye 0 1· the .invasion ot NormandT steps 

were taken, "in the i nt?rests or simplitioation ot adminis­

t ration", to oonsol1dnte previous orders 1n oounoil dealing 

with courts martial and to oh~1 -;a certain proT1s1ona. The 

new order (P.O. 3740) or 18 Mey 1944 oanoelled the tollowing 

orders in o ouncil (diacussed 1n previous paragraphs) and 

the •rrants issued thereunder: , 

Order in Council dated 13 January 1940 - P .c. 149 
Order in Council dated 14 June 1940 - P.C. 2579 
Order in Counoll dated 4 July 1940 - P.O. 2932 
Order in Council dated 13 August 1940 - P.C. 3780 
Order in Council dated 24 January 1941 • P.C. 547 
Order 1n Counoil dated 22 Ootober 1941 - P.O. 8121 
Order in Counoil dat ed 24 October 1941 - P.C. 8122 
Order in Council dat ed 11 Deoember 1941 •P.C. 9586 
Order in Council dated 26 November 1942 -P .C, 10770 
Order in Oounoil dated 1.5 June 1943 - P.O. 4895 

P.O. 3740 ran to considerable length; only the main prorl.aSona ' 

will be clisoussed here, a oopy ot the oomplete order ia 

attaohed, aa Appendix "D", to this report. 

100. P.O. 3740 applied to "the military toroea ot 

Canada whioh are o on trolled and administered by or thro\l&h 

Canadian W.11ta17 Headquarters 1n Great Britain". Paragn.ph 

2 i>rovided: 

2. The General O:rtioer ot the Canadian Militia 
commanding 1st Canadian Army-, the Chiet ot Start and 
the Cajor-General 1n Cha~ga of Adoin1stration at 
Canadian M1lit~ry Heaaquurta~s in JI ?~t Britain, in 
eaoh case not below t h e rank ot l1ajor-~eneral , are 
eaoh hereby authorized to exeroise in aooordanoe 
w1 th Canadian military law as hereby moditied the 
following powers, namely, · 

(a) To convenG General Courts-Hartial tor the 
trial. in accordance with canadian military law ot 
persons subjeot to tha t l aw , whether suoh persona 
are under or within the territorial llmlts ot hie 
command or not; - ·, 

(b) To oont'inn the tinC.illgs and seutenoe ot 8Il7 
suoh General Court~artial whether convened by him. 
or not; exoept where a senteuoe o.r death has been 
passed; 

(o) To delegate by his warrant to any ott'ioer, 
not below the rank or r elative rank or tield 
ottioer, or the nava l, military or air toroes ot 



- . .: -·· . ----_...:,:_-~ 

- 77 -

Canada or or ouy other part or the Br1 tish 
Commonwealth, \mo is c a:nmanding !"or the time being 
any body ot t te s &.id rorces or serving on the 
starr thereof, the power to convene Ceneral Courts­
Martial tor t he t rial in aooordanoe wi 'th canadian 
mili tar;v l aw or pc:-3ons s ubject to that law who 
may be under or wi thin ~he territorial limits ot 
the oommand o~· th e said ottioer or or the 
headquarters 1I: wh i oh be may be serving; 

(d) To delegato b.r his warrant to any suoh ottloer 
mentioned 1n sub-p~ragraph (o) hereor the power to 
confirm the findings and senteno e ot any General 
Court-V.LS.rtia l convened under such delegated power 
whether by the same officer or not; 

Provided , however, that it by the aentenoe ot 
any Generai Court~artial. convened under suoh 
delegated power an ottioer or a person subJeot to 
canadian milita ry law as an ottloer bas been 
sentenoed to suffer death, penal servitude or 
imprisonment Vii th or without hard labour, or to be 
cashiered or dismissed trom His Majesty's serv1oe, 
or a soldier or a peroon subject to Canadian 
m111 tary law as a soldier has been sentenced to 
suffer dea th or penal servitude, the :tindings an4 
sentence thereof shall be reserved by the said 
ot'f'lcer tor oont'lnntion, in whioh case the said 
three authorities 1"1rst above mentioned are eaoll 
hereby empower ed to confirm in aooordanoe with 
Canadian milita ry law the findings. and sentenoe ao 
reserved, exoept where a sentence o:r death haa 
been passed. 

( e) To appoint• and to delegate by his said 
'\18.rrant the power to appoint , a fit person troa 
time to ti.me for exeoutins the ott'ioe ot' Judge 
Advocate ot any such Genaral Court-f!artial; 

(t) To appoint, and to delegate by his said 
warrant the powar to appoint, a Provost l'arshal 
trom ti.me to time t o use and exercise that ottioe 
in aocordanoe with Canadian military law in 
respect of' en:rorcine the sentence ot anT suoh 
General Court-l.!e.rtia l; 

(g) To cau s e, and to delegate by his said warrant, 
exoept in r espec t ot a aentenoe or death, the power 
to oause the sentenc e of any such General. Oou.rt- · 
.l!artia.l to be put into execution; 

(h) To revoke the whole or aq part or a warrant 
issued by h1.m hereunder; 

(1) To provide, subject to the provisions ot this 
order, that any such delegation or revocation shall 
be subjeot to such restrictions, reservations, 
exoeptiona and oQndi tions as he ma7 see tit and 

·wh1oh are oonsistent with Oanadian military law. 

lOl. The order stated that seotion 99 ot the 

Militia Aot would not apply to the findings or a.antenoe ot 
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&Jl7 General Court llartial . Changing the earlier prooedure, 

no warrant was requixed tram the Governor in Oouno 11 to 

authorize the oonvenin,, e.~~~ «.:onrirmation ot General Courta 

Martial. 139 Paragra .. 'Jh 4 stc.ted : 

4. In respect of a ;..·1eld General Court-l!artial 
held under Canadian m.111 t a ry l aw for the trial ot a 
person subject to t hat l aVJ , the powers and duties ot 
a cont'1rm1ng authority under Section 54 ot the Army 
Aot and Rule 120 ot t.he l?ules of Prooedure made under 
that hOt shall not extend, in the case or an ottioer 
or a person subje ct to CB.Dadian lJiJ.ltary l aw as an 
ortioer, to a sent ence or death, penal servitude, 
imprisonment with or without hard labour, cashiering 
or dismissal .rrom His Ma jesty's Service, and, in th• 
case or a soldier or a per son subject to Canadian 
military law as a a oldier , to a sentence ot death 
or pen.al servitude , rthioh said sentences as well as 
the findings in eaoh suoh. instance shall be reserved 
for oonf1:rmat1on, and ea.oh ot the said three 
authorities first above mentioned ls hereby empowered 
to conf'im in a.coordanoe Vlith Canadian military law 
as hereby mod1-t1ed such findings and sentenoes so 
reserved, exoept whe~e a sentenoe ot death has been 
passed. 

Other provisions dealt with powers ot contil'lllltion, general­

ly, and the prooedure Yb.en sentence ot death •• paase4. 

(See paragraph 121 , below). 

102. Due to oanoel.lation ot the earlier prooedure, 

new delegated wa~rants were required, under p.c. }740, tor 

subordinate oommnders. At the beg1nn1ng ot June 1944 the 

Major General 1n Charge ot Administration, C.U.B.Q. (MaJor­

General Montague), proposed to G. O.C.-in-C. First C8nadian 

ArJIJ7 (IJ.eut.-Ceneral Crerar) ~ that all three senior ottioera 

mentioned in paragraph 2, quoted above, should Jointl.y 

exeoute the warrants.140 However, the Arm.y Commander 

questioned the advisabillty ot this prooedure, adding: 

In my opinion warrants issued w1 thin 21 Arrrq Gp 
should be signed, and any related inst.rs or revooa­
tions issued, by tp.e 000 in 0 First Cdn J\.r!q . 1'lle 
power ot the GOO in O to direot, or to relieve tl"Olll 
duty• any ottr under his oomd would seem to be 
properl.T exerolsa. ble a olely by himaelt • . 

JOHe had assumed co mmand ot First Canadian Arrq on 
20 Muoh 1944. 

' 
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Tuming to the matter o t oo r.f•imat1on ot severe sentenoes, 

General crerar wrote: 

io;. 

The r esponsib111t7 _or disoipllne within a toroe 
must r emain t h ti t ot t.l:e Comd . I w:i i nollned to the 
view that con:'ir=w.tlon by .cysel:t would be bound to 
etfeot substnnt~al savings in tioe. The proceeding• 
would, 1n any e ·~ent, r equire policy review or 
sentenoe at Amy HQ. Pre-contirma tion l egal review 
could also be done at !~my Hq with advice from the 
DJ'AG or the J AG in more d1f'tioult oases. 

" I realize the advantage which bas been gained up 
to date through having a single authority responsible 
tor pre-oonti rmation r eview or proceedings and tor 
"A" advice vib.11o the bulk or the Cdn Army was w1 thin 
the UK, and while th.at part or the force serving out 
or the UK was under oomd or an of'tr, not the senior 
ottr, serving over seas . :C believe, however, that 
the time f actor makes it inadvisable to oentral1ze 
in the UK all contimation or severe sentences, an4 
that the adve.ntasea ot quick cont1rmat1on and 
promulgation based upon a consideration of the 
disciplinary factors part1oularl.1' atteoting th8 
theatre, outweigh those o.rtered b.Y

1
review and 

oont1nmtion at a central point.141-

Acoord1ngly • on 12 June 1944, General Crerar 

issued delegated warrants, identical 1n tom, tor General 

Courts Martial to the ottioers commanding 2nd Canadian Oorpa, 

2nd, ~rd and 4th Canadian Divisions, 2nd ca.nadian A1'm0ured 

Brigade, 2nd Anq Grou_p, Royal Canadian Artillery, 

Headquarters Arrrq Troops Area and C.!1. 20;5 I:noraments to 

Headquarters First Canadian Army and Headquarters Jrcl 

-Canadian Division as well as the Deputr Adjutant and ~uarter­

maater Generals at Headquarters F!rst Canadian A.rsq and 

Headquarters 2nd Canadian Corps . Attao!led, as Appendix nE• 

~ this report, is a oopy ot the delegated warrant issued 

to o.o.o. 2nd Canadian Oorps. General Montague, aa Major , 
General 1n Charge ot ~dm1n1strat1on, O.U.H.~., issued a1m1lar -

warrants to the Ott1oer 1n Charge, Canadian Seotion, General 

Headquarters lst Echelon, 21st Arrq Group, to the oommander 

ot No. 2 Canadian Base Reintorcement Group and to the 

00D1De114er and deputy commander ot Camdian Reinforoanent 

Units. The :J . O.A. also issued warrants to ott1cera oomman4-

1Dg Canadian to 1'mfl tions · in Allied -Armiea 1D Itaq - lat 
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Ce.nadie.n Corps, lst and ;>th l;t.n~..lian Div1s1.ons, lst Canadian 

A~noured Brigade and l st Ar-4 c;ro t.1p, Royal Canadian Artill- • 

ery -- as well as to t~e Deputy Adjutant and Q,uartermastez 
General 
/at Headquarters lst Camdian Corps, the Ottioer 1ll Charge, 

Canadian Seot1on, General Headquarters lst Eohelon, Allied 

Armies in Italy, and the oom.aaw er of No .. l Canadian Base 

Reintoroement Group.142 Distribution ot delegated warrants 

1n th$ J.fediterranean meant that there was no need to issue 

a new vsarrant, under P . O. ~740, to the Commender-1n-Oh1et.14J 

(t) Problem ot Canadian Elements ot Airborne, General 
Headquarters, tines ot CommWiloatlon and Base Troop• 

~ 

104. The procedure outl.1ned in the rorego!ng 

paragraphs proved generall.y adequate to the needs ot 

Canadian toroes, both int~ Mediterranean and North-Weat 

Europe• during the remainder ot t.he war. One 41tt1oulty 414 

arise 1n the sun:mer ot 1944, however, between the British 

and Canadian author! ties over the convening and oontirming 

ot Field General Courts Uart!al ro:r Canadian elemanta 01" 

Airborne, General Headquarters, Lines ot OoDMlunica t1on and 

Base Troops. The-U.G.A., C.?! .H . ~., proposed to Headquartera 

21st AJ:m1 Group that it might; be convenient tor the Ottioe.r 

in Charge, Qanadian Seot1on, General Headquarters lst 

iohelon, to be given the at atus or "oammandern in. order 'o 
convene these oourts. (J.t·ollowing normal practice, the 

del egated warrant issued to this appointment, under P.c. 
J7 40, had been restricted to an otf'ioer "not below the nnk 

of brigadlar". ) 144 General Montgomery• s headquarters 

ob~ 3oted to the proposal, mainly on the grounds that it 

would result in there 'b31.ng two "command ars" in the Linea 

ot Communioation Area. YaJor-Genera.l liile~ Graham, ll.G.A., 

21st Arzq Group, wrote: "It was preo1ae]¥ to aToid auoh a 

J>OSition with 1st Canadi&.n ArtJ.Jy that it was agreed \hat the 
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U .K. tps in lst Oanadlo.n ALN should be placed under oommaD4 

ot Commander lat Canadian l .:rey fo r all ~urposes. The 

Visiting Foroes Act and the: Orders 1n Detail made in 

pursuanoe ot it have p1-ovided the neoessary .maohinery to 

render suoh action a simple one... Is there any reason wb.T 

a reoiprooal arrangement c acno~ applT/ "14; He suggested 

solving the problem bt having tp.e Canadian authorities issue 

delegated warrants to lihe OomnBnder-in-chier and the 

Commander, Lines ot Co.munioation. 

105. The British suggestion was not welcomed at 

o.M.H.Q. (The rollowing exchange or views la aet out a~ 

so.me length because its s1gn1t1cance, in terms ot 41so1plin~ 

arry policy, transoends the immediate point at issue.) 

General Montague commdnted: 

I suggest t h ._t'\i t he experience or this war has 
indica t ed tha t it 13 not a ctually essential 1n all 
oi.roumstanoes to r ecaro the admlnietra.t!.ol'l or 
discipline (including t he convening and contirmillg 
ot courts-m.artia l) as i nsuparable trom the other 
tuno tlons ot command . A commander must not, o~ 
course. be p recluded t rom il:lpo -sing on the forces 
under his command the general principles of his 
~olioy in r espect of disoipl1na , but it does not 
appear necessary tha t he him.self should be vested 
with the teohnloal means ot carrying out his polioy. 
It it were necessary, then it would be impossible, 
without speoial reoiprooal legislation, to have an 
orrioer ot the United States ~my. tor instance, 
commanding a !' oroe oom:>osed or allied armies. 

As to issuing a delegated warrant to -..he C-in-0, 
21 Army Gp, it see1ned to us to be i nappropria te and 
an anomaly under the principle or command that the 
GOC-1n-C, Firs t Cdn Army , or even either one ot the 
delegating authori ties at this H~ [that is, the 
Ohie1" or Staff or U.G.A., C.M.H.Q.], should delegate 
to him and require , as stipulated by PC 3740, that 
certain severe s entenoes be reserved by him tor 
oontirmation, wher e in respect or the UK troops 
under his oommand he had complete authority 1n 
regard to such sentences ••• Ill view ot the distribu· 
tion ot delegated warrants throughout the Odn toroea 
in 21 ArIII:I' Gp being similar to that in the Allied 
Armies in Ita l y • it would appear t bat vre may 
antioipate 11.ka results . Furthemore, the C-in-0 ia 
in a positiol'l -;·Ji th r e speot to the Cdn toroea in 
combination 1n 21 A:--..JY Gp to direot the appropriat• 
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Cdn officer to convene a General Court-Martial tor 
the trial ot a particular uooused. In any event, 
the c-in-C 1!3 "t;i thin his l ogal rights if he hlmselt 
convenes a ~"'1old General Court-MartlcU. ror th• trial. 
ot any person in ,21 .. ~r.l]lY Gp who is aubJeot to , 
Canadian military l aw.11;.6 

General Graham repll ed a t the end ot J'ul.7 1944 : 

- . .. 

I recognize tha force or the 1nstanoes you quote 
in which the co.r:i....:.ander of a. combined a llied toroe 
does not control in any detai l ed sense the interior 
administration ot d1soipl1ne in part ot his command, 
though my impression i s th.a. t suoh instances usually 
concern homogeneous bodies , each serving under !J. 
substantially differing oode , r a ther than isolated 
units serving under substantially the same oode auoh 
as we are now cllsou sfling . 

-------~ ... -----
Granting ••• that there may well be oooasions when 

command and administration ot discipline have ot 
neoessity to be separated , and have been separated 
without grave oonsequenoos, the point I would like 
to make ••• is this : under the Visiting Forces Aot 
no teohnioal dlftloultios exist, and reciprocal 
arrangements under that Act a re now 1n toroe in the 
lst Canadian Army whereby U.K. troops under the 
oommand of the Army Commander are aleo tull.7 under 
him tor the administration or d1so1pl1ne, including 
courts-martial. I am informed, moreover, that 
Canadian Corps and Camdian Divisional Oommand era 
are oonvening am oo ni'irming .FGCsM on U .K. troops, 
and that no dit~ioulties have been experienced. I 
hoped , therefore, that you ~~uld agree to a similar 
reciprocal prooedure in respect ot Canadian troops 
under command or Coc.G:Jillder, L ot c as the normal. 
praotice. 

The practical advantages ot this course seem to 
me oonsiderable . I am particularly anxious to guard, 
as I have no doubt you are , against any complaint or 
s uggestion t hat ther e is a difterant soale ot punish­
ment for a Canadian and a U.K. soldier convicted ot 
the same class or of:fenoe. If a Canadian soldier 
and a U . K. soldior are pa rties to the same otte.::ice, 
or commit a sir.lllar ortenoa in t!le same lo~alit7, it 
seams to me desirabl e on g rounds er justice, equity 
and disc ipline uha t they should be tried p4"0mptl7, 
by the same court it possibl e , or a t least by a 
court serving under similar conditions, whether 
oonvmed by a Canadl!lll or U . x . authority• rather thaJl 
that one or them should be removed and tried by a 
distant authority pos sibly not so well aoquainted 
with looal oondltions . 

I lJive, it is ~rue , issued e directive on the 
general length or sentences tor :-·J'l rtioular ottenoes, 
but I hope you nill agree ~hat subsequent 
co-ordination at a high leval does not aohieve the 
same satistaotory impression ot even justioe as does 
trial by one tribunal or under the immediate oontrol 
ot one authority.147 
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106. General llont=.rue continued to urge adoption 

of hia own proposal, z·as lsting any suggestion that it out 

ao ross "normal ohannaJ '1 n . lb.to in AuBUst he wrote to 1.f .G.A·., " 

21st Army Group: "It i. m:r vie•1 that the OIO (O:f:floer in 

~hargeJ is for Canadlt!. pur~Joses serving your GHQ and the 

Commander. L of c, as a staff oi'tioer in the same wa7 as 

the DA & QJ.iG ot First Cdn iLJ:ID.1 serves his o ommander in 

respeot of disoiplin1ry matters." He concluded: 

Until oiroumota.nces sreatly change and indicate 
the aotual necess ity tor issuing a warrant to the 
Commander, L ot c, and ibr the appointment ot the 
canadlan legal and PS ata:t't' element that will then 
have to be addod to his H~, I am sure that you will 

· t'ind tb.a t the OIC Cdn Seo will keep in olose touch 
with the Com:.:iander. L of C, in order that there 
will be the :fullest co-ordination which you desire 
in respect or courts-martial dealt with by him. 
The place or trial and the offioers to compose the 
court, in r egard to both General and Field General. 
Courts-Uartial. for the trial or Canadian troops 
under comm.and of the Commander, L or c, should 
certainly be subject to the wishes ot the Commander, 
L ot o •• • • Fi eld General Courts-uartial would no 
doubt in nearly ~11 oases be dealt with without 
r e ference to th.:l OIC Odn Seo, exocpt tor any 
neoessary advioe on Canadian military l aw •••• 

I am sure tha t you will not teel tha~ I am ac~in~ 
contrary to our mutual desire to maintain the h1£,!lest 
degree ot co-operation. In appl.1'in8 Canadian ~olioy 
in respect of tbe administration ot discipline and 
the eoonomioal eI!lployment ot start personnel I tull.7 . 
appreciat e that we must not prejudioe the oomplete 
oo-ordinati~n whioh is essential in a combined 
toroe •••• 1 

General Graham replied, in September, regretting that th• 

Canadians were unable "to give unqual1t1ed assent t~ a 

r eoi:prooo.l system ot disolplinaey administration". Re 

suggested that "matt;ers .migh~ be allowed to rest unlesa and 

until any d1tt1oulty arises vbioh se~ t o require a 

decision on prlnoiple. "14~ There the matter ended, altriough 

General Montague was oa~etul to warn the Ot~ioer 1n Charge, 

Canadian Seotion, General Headquarters 1st ~ohelon: "I do 

not want aJl7 trouble to a rise in this oonneotion, all4 r am 

au.re non• wlll arise it 1ou aot aooording to the U"ftllgementa 
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new settled.nl50 

107. The exch'l.llge of views · on this thorDT questioJl 

doubtless served a u:::orul pur pose in olaritying tundamenta.l 

prinoiples and reartin:iing Canadian determination to retain 

close oontrol over the a dm1.nistrotion ot military law in 

r elation to Canadian troops 1n t he tield. From another 
' point ot view, settlement of the issue retleoted a oommon 

determination to oonduo ·t; the oampaign on the Continent 

without prolonged wrang11n.g over tine legal d1st1nct1ona. 

(g) Post-war Disoiplinary Polioy on the Continent 

108. The end cf t he wa r with German7 neoesaitate4 

consideration ot the disciplinary powers ot ottioers in th• 

Canadian Arrq Oooupation Foroe. On 9 lulJ" 194.5 Lieut. -

General Montague, as Chiet of Statt, O.M.H. Q., issued a 

delegated warrant tor Gener al Courts Martial (under P.O. 

;?40) to G.o.c. ;rd Canadian Infantry Division (Cs.nadian , 

Arm7 Oooupation Foroe). This warrant was identical with 

those issued pre~iously to commanders in the Mediterranean 

and North-West Europe (see paragraph lo;, above). The 

warrant autoi:atloally oont'erred upon the divisional 001M1Sn4er 

power, under seotion 47 ot the Army Aot, to t?'7 aunnnarUT 

any ottioer below tho r ank ot lieutena;nt-oolonel and .&n.7 

warrant ottioer in his tormation.151 

At the end o-r July General Orerar oeaaed to 

oomma.nd First Canadian Arr:irr a nd L1eut.-General G.G. S1mon4a 

a s s umed o ommand ot Oanadian .:1 orces in the Netherlands. 

Aooordingl.7, another del egat ed warrant tor General Court• 

Martial was isaied, und.er P.O. ~740, to the new commander. 

Ditterenoea in terminology were then adJusted b7 an order 1n 

1, 
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oounoil (P.C. 5403) or 1 August 1945, etteotive ;1 July 19•5, 

whioh amended P.C. 374) (and P.C. 1405 ot l 14.aroh 1945)* 

"by substituting the ' Goneral Officer Commanding, Canadian 

Eoroes in the Netherlands (but only in respect or persona 

under his oommand)' ~or the •General ottioer Commanding lat 

Canadian Ariq' wherever the latter expression appears 

therein."1;2 General Montague ~dvised General Simonds that, 

with respect to Oanadian troops Ullder the command ot 

Headquarters 21st Army Group (but not under Simonds 1 

command), General Courts Mnrtial could onl.7 be oonvened by 

the O.ttioer in Charge , Oanadian Section, General Headquarten 

lat Eohelon. Severe sentences awa rded by General and Field 

General Collrts Martial in such oases were reserved, to be 

dealt with by the Chief or Starr or U.G.A., c .u.H.~ l.S.3 

Arter the comm.and and adm1 n1 strative seotiona ot Headquarten 

Oe.nadian Forces in the Netherlands were disbanded, at the 

end ot 149.7 1946, a delegated warrant tor General Courts 

Martial was issued by the Chief or Statt, c.M.H.Q., under 

P.C. ~740, to the Commander, Canadian Troops, North-West 

Europe.154 This .warrant provided the basis tor diaoipl1DarJ" i~' t 

aotion during the tinal. phase ot Canadian military aot1T1t1ea ·L1P 

on the Continent tollowing the Second rio:.·ld War. 

(h) Statistics tor Canadian Armz overseas ., 

uo. This portion or the report may be oonolWSed 

with a recapitu.latlon o~ oertain statistical ~0%'.mation 

•Authorizing the ArJJY Command er and the Oh1er or Sta:rt, 
C.M.H.Q. (or, in latter' s abaenoe, M.G.A., O.M.H. Q.) to 
exeroise the powers or ~he Ana:f Council in "substituting 
val.id tindi.ngs or oourt~-martial in oases wherein on review 
tindinga ot said oourts-ma.rtinl were round to be irregular• 

· (Seotion 70 (1) (ee) ot Ar-rq Act and Rule ot Prooedue .SlA). 
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compiled by c.M.H. Q. tor the Canadian Army Overseas, ooverins. 

~he period beginning in 1 939 and ending in Septm.ber i945_.,l55 

This 1ntormation was based on a review ot 20,500 prooeed.1.nga. 

It revealed that t he to tal number or oonviotions registered 

by oourts martial in whioh the penalty was death, imprison­

ment trolll one to three years 1nolus1va. and imprisonment 

tor more than three y ears were' three, 2179 and .302, respeot­

ively. (The equivalent tigures tor the entire Canadian 

Army, as given in the House ot Commons, were three, 2776 · 

and }02.)1;6 The numb~r or instances in whioh verdicts ot 

oourts martial were reversed or varied, in the same pel'io4 1 

•• given as tollo\'ls: 

1940 4 
1 941 --- 47 
1942 .56 
1943 -- 20.5 
1944 ---- 182 
1945 ---- 14~ (to 1 September 1945) -Total -- 636 

(The equi val.ent figure tor the entire Canadian Arrq was 

9;8). l.57 It should be noted that the overseas stat1at1os 

were based only on convictions registered at 0 .!A.H.~.; that 

"imprisonment" did not inolude detention and that the 

tigures did not include prooeedings held in oonneotion with 

"Oanloan" ottioerslOIO'and trials held by the Brit1•h authol'-

1t1ea under Cs.nadian or United Kingdom law. 

(1) Developments 1n the R.C.K. and R.C.A.F. Oyerseas 

lll. We have already seen that the aamtnistra,1on 

ot naval dl s o!pllne evidently provided tew oompl.ioationa 

during th to. Second World War. The R.O.N. was so olosely 

*Partly in respon·3e to an enquiry by u.r. l .G. 
D1etenbakor, M.P. 

•*'J.'he V1otorz Oamnaign, 6~;-5. 
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i ntegrated with t he :. N. thn:r. . a lthough -.;he eme1·genoe or 
ce.nadian autonor.J il t he:;e 1:1.atters was freely recognized, 

in practice .J.i t t.: a t!!.!ficulcy was encountered. (See 

9a r agraph 74, abo. c } . 

112. The administra tion ot disolpline in the 

R.O.A.F. overseas ~~9 relatively more oomplioated, although 

lihe resulting problems never a ttained a magnitude aomparable 

with those 1n mll1 ta.-y t onnations. The reason may well have 

been that units an~ :ro rnatlons ot the R.C .A.F. were employed 

overseas in a different role; there was, in tact, no R.c.A.r. 
equivalent ot First Canadian Army, with 1ts homogeneity and 

highly developed organizati on, supported by C.M.H.Q •• . 
oonstantl.y maintai.n.1.:-.g a n independent point ot view. In 

oxamining the problei:s or the a.c.A.F. we are hampered by 

the laok or inf'ormatlon refe rred to in paragraph l ot i;his 

report. Without attempting to provide a complete outline 

ot R.O .A.F . policy we may neve rtheless draw attention to • 

oertaln sign.1.tioant developments, atteoting the 

Overseas, during the Seoond ~'!orld War. 

' . • We have already seen (paragraph 7;, above) 

that by P.O. 149 or lJ J"anuary 1940, etteot1Te 15 Deoember 

19}9, the Senior Combatant Ottioer ot the Royal Canadian 

Air Foroe Headquarte r s in Cr eat Britain was given equivelent 

powers to those o.t G.o.c. let Canadian Division and the ,,. 

Seniol' Oombatant Ort1oer ot c.M.H.Q,. The authority ot the 

Senior Combatant ot r ioer ot the R.o.A.F. applied only to •. 

the toroes under hi~ command in the United Kingdom.l.58 

Moreover. due to the d.1.sporsal ot R.C .A.F. tormationa and 

personnel (including 11attaohment t o and ill oomb1nat1on" 

with the R.A.F.) in the United f"u...ugdom, ~he power ot the 

Senior Combatant Ot f i oer ot the R.C.A.F. waa, in praot1oe, 
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limited to personnel a t tj~ overseas Headquarters ot the 

R.o.A.F.159 A subsequent order (p.c. 2579 ot 14 lune 1940) 

stated that the provis ion;;;. ot Seotlon 99 ot the ltill tia Aot 

would not apply to a aentonce or a General Court Martial 

"held on the Cont1nani1# of !!urope tor the trial ••• ot &fJ.7 

ottioer or airnan ot the F.oyal Canadian Air Foroe." (See 

paragraph 79, above). 

114. An importani; chan&e in the administration ot 

R.C.A.F. discipline occurred in 194~. _\n order in oounoil 

(P.C. 6}24) ot 21 July limited the unrestrioted powers to 

oonrirm findings and sentenoes ot oourta martial whioh had 

been granted previously to "the otticer appointed to oommand. 

8.DJ" CoJmlllld ot the Royal Air Foroe w1 th whioh any • • • Air 

Foroes ot Canada ma7 be acting in combination•. Referring . l{'. 

to the provision a ot P . C. 1066 ot ;, April 1940 (see paragraptm :!{' 
. •' 

73 and 88, above), covering toroes "aot1ng in oombinat1on•, ~~ 

6 

' 

P.C. }24 stated: 
\ 

••• The powers hereby granted with res pao'& to the 
oont1rmat1on or findings and sentences . a nd to the 

. carrying int o ettec t ot s uoh sentenoes , shall not 
extend to the :;>roe eedi.ngs or any court-l.!artial 
which, in t he oasi:. ot an ottloer, involve a santenoe 
of death, penal servit ude, 1npr1aonment with or • 
without he.rd l a bour, cashiering, or dis.missal trom 
His Majesty's Service , a nd, in the oase ot an · 
airman, involve a sentenoe ot death or penal 
servitude, oonflrm9.t1on ot which findings and 
sentenoes shall be reserved tor the approval, or 
otherwise, ot the Governor in Council.. 

It will be recalled t hat a doption ot this o.bange in R.C .A.W. 

diso1pl1Jl8ry polloy- had ~ important bearing on the 

.corresponding ohan:re t:...:.de in .cdlitar7 pol107 by P.O. 4895 

ot 1.5 lune 194} (see p:iragraphs 91-2, above). P.C. 6;524 

also established the o ~rreot procedure tor the tranamtaaion 

ot proceedings to the appropriate Canadian authorities and 

provided a dratt warrant tor the use ot Air Ott1oera or 

other ottioera oommw:ding Commands 1n whioh •oanadlall Air 
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/ 
Foroesn were serving ''in c omblnntion". 

u5. f During the fir s t years or the war, Major-
I 

General Montague performed "the powers. duties and tunotiona 

ot the Judge Advooate-General" 1n relation to units and 

f'on:zations ot the R.c. .? • a s well as military toroes serving 

in the United Kingdom. (P.Cs. "4-2 9 and 93.34 ot 2 November 
·. 

19}9 and 2 December 1941. rospeotively). However, in view 

ot the overseas expansion or the n.c .A.P'. • it beoame des1rabl8 

tor an ottloer ot thctfi servi ce to exercise these powers. 

Aooordingl.7, by order in counoil (P.C. 468) ot 19 January 

1943, the responsibilitie s hitherto pertormed by General 

Montague in relation to t he 3 .C.A.F. Overseas were vested · 

in Wing Commander J .A.R. Ua=nn , R. C.A.I'. It may be noted 

t hat this ottioer' s P~'''"rs ·:ere not 11m.1ted to the United 

Y..ingdom and the Continar.t . ·.&e order expressly provided 

tha t Wing Commander Mason s hould "exercise a nd pertorm in 

r espect ot the Royal Cs.nadian Air Foroe Overseas as may t'1'0lll 

ti.me to time be serving in t he United Kingdom or on the 

Contillents ot Europe, Asia and Af'rioa the powera, 4ut1ea 

and t'unotions ot- the Judge Advocate-General.." 

(J) Pol101 regarding Death Penalt1 

ll6. During "vhe Seco nd 7lorld :var the Cs.nadian 

author! ties. both service a ru: c 1v111an, gave very oaretul 

conside r a tion to the policy governing imposition ot the 

death penalty on member s ot the servioes. In aotual 

praotioe, aa 1lld1oated ~ bove (paragraph 110) • the death 

penalty was rare.Q- impc~ed by o ourta martial. No number ot 

eit.aer the R.O.N. or the R. c .A . lt .. . was exeouted and onl.7 one 

soldier ot the Canadian Army, as 1ndioate4 below, was 

aentenoed to death by oourt martial and aotual.17 exeoute4.1'0 

r 
. 
' 
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117. In the summer of 1943 t he Senior Ottioer, 

C.M.H.Q. (Ma jor-General Mont ague), investigated the pol1o1ea 

ot the British and Amerioan foroes with respeot to this 

matter. He advised the Ad j utan t General, N.D.H. Q., that 

the command ers ot the !fi r s t and Ei ghth British Armies and 

their Line s or Communication Area all had power to oontirm 

sent enoes ot death. R.A. F . po~icy permitted the Deputy Air 

a.-ln-o., North-~l1est M rioa.n Air ]'oroe, to oontirm suoh 

sentenoea. In the United State s toroes the G.o .c. Head­

quarters European Theatre of Operations a ontirmed sentanoea 

ot death "without reference to Washington in respeot ot 

sentenoes imposed 1n t he United Kingdom. nl6l General 

J.tontague observed t hat t he "power ot [the] Senior Ottioe.r 

R.o.A. F . to oontim sentenoes ot death applies only to 

R.C.A.F. personnel in U. K. and bf virtue ot Air Foroe Aot 

oivil ottenoes 1n U . K. tor wh1oh suoh p~isbment would 

normally be a warded may not be tried by oourt mart1a.l.• 

His report continued : 

I consi der i t im~ortant ~hat especlal.ly 1n view 
ot practice in U . K . and U . 3 • . \ r.mies court s martial in 
the Cdn Army shoula. be dealt .11th throughout in the 
normal way under mili tary a uthor ity m. th the ri ght 
whloh is given under P.O . 9~86 and P . C. 4895 [see, 
above , paragraphs 87 and 92] t o oontl nning authoritiea 
to rater to Governor 1n Oouno11 any special c a se in 
whio~, in the exercise of the responsibilitie s 
entrusted to them they cons i der the oiroumst anoes 
warrant it. It i s my view t ha.t the poVler oontained 
in P .O. 4895 to vest power ot oontlrma tion exo lusiye17 
1n another authority provides a dequate s a teguard.lb2 

General !JoNaughton e xpressed his t ull agreement w1 th 

Montague's observations .163 In a subsequent memorandum., 

prepared tor the Minister ot National Detenoe, the Senior 

Ottioer, C.M.H.Q., stated: 

As ea r ly as 1 940 when r esort was tirst ma.de to the 
use ot Field Genera l Courts-Martial, which are convened 
under the provis ion~ or the .rtJrf Act tor a.otive servio• 
conditions and not thro ugh ·;arrants, we directed 1n 
Routine Orders tor t he Cdn Arrq Overseas (canad1an 
Aotive Service 7orce (Over seas ) Routine Order No. 2J2 
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ot 7 August 1940] t - .t 11ti.ll of!'e!!oes tor \1hich the 
max.1.o.um sent ·:mca is .- ea t h ·.;111 b e. tried [sic] by 
General Court s -· .. rt \ 1 . • ~hia ensured that the 
court tor the t? 1al 01 ..-oh a case Y1ould be convened 
only by ours c:Y s or e. s enior ooi:::z:uuner to whoa we 
bad given a ab:t~(?t~d warrant• and would consist ot 
not less t lmn t_ve o:tio ors instead ot not less than 
three orf'icers a s obtains tor a Field General Oourt­
Yt.art1al. The t ...... al ,,..-ould a lso be more tormall.7 
conducted and the Court have the benetit ot the 
advice or a Judgo Advocat e •. 

.. .,-~---------
Both Lt-Gen llcUaughton and myeel1' :teel. that 

military oiroum.stanoes and considerations might on 
oooasion arise ;-:hon it would be very undesirable tor 
us not to havll t he power to deal w1 th a death 
sentence as expeditiously' as possible. It is 
considered that we should in such instances bave 
equal authority with our corresponding Br1 tiah 
oommanders.164 

As already mentioned (paragraphs 91 and ll4. 

above)• R.O.A.F. policy had limited the power ot oon:i-irming 

doath sontences to the Governor in council. General Montague 

endeavoured to distinguish bet ween the poei tions ot the 

m.llitary and the R.C.A. F . with respeot to this problem: 

Position with regard to Army widely' ditf'erent 
trom R.C.A.F . as .. rI:JY personnel in close contact 
with civil popu lL.d..o!l a s advanoe progresses under 
ciroumstanoes whl~h '\;111 r ender it ot the uunost 
importance, especially in view or record or the 
enemy in respect ~t ottenoes against oivilians. 
that c ivll population be impressed w1 th the speed. 
.and aerta inty or military justice a.nd be rade 
tullf awar~ ot the authority- vested in mill~ 
otticers.lb.5 

There were other important oonsiderationa - tor example. 

aswltt milita17 action" would "satisfy the outraged sentiment 

ot people who otherwise might t ake private vengeance with no 

proof, resulting in r eprisal s , chaotic conditions and general 

unrest among those who ·have been led to expeot a situation 

under Allied military 1"oroes widely ditterent tram that 

whloh existed under the enemy." Montague reiterated the 

importanoe ot ensuring that Oanadian praotioe oolltol'm8d. aa 

oloael7 aa possible with that ot the British and United 
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States 1'>roes . He advised th l Adjutant General: 

119. 

Ott enoes in the t e oG of the &netllY may have an 
adverse effeot o~ morllle unless soldi~rs are aware 
t hat they will b~ COI'iplet ely dealt w1 th by m111tarJ' · 
authority w1 thout any ur due lapse or time. 

The prlnoipl e supporting the vesting ot admln-
i stration and preserv~tion ot milita ry disoipline 
in .military autil~rities is that they alone are in 
a position to fo rm a correct judgir.9nt a s to what 
sentences the EJ tate of discipline in the Ar~ as 
a whol e or in a '1)::1.rtlcula r foroe requires. It is 
not always possible liO c otnmunioate a full appreoia­
tion of these consi de:-at i onG to other author! ty and 
the evJ.l to be avoided may have resulted betore th• 
matter oan be disposed of. 

I submit thut c ommanders who are entrus ted with 
the satety ot an a rmy should not be fetter ed in 
thoir deoiaiona o.s t o matters which so vitally 
atf'ec t the d1 soipl1n9 of the al'JD1' and the suooess 
in the ti eld whioh depends on that discipline and 
on relations w1 th the c1 vil population. J.1111 t&rJ' 
punishment must be exemplary and speedy to preTen1; 
military and civil disaj'feot1on and to ensure 
auooess. 

From the standpoint ot humanity it is most 
important that a s old i er should not be kept in 
suspense any longer than absolutely neoessacy it 
in the end a sentence of death will be carried out. 

The soldier by petition under ZR (Can) 574 whioh 
will be knO\m to the def ending otf'io er nay bring 
forward a ll ccnoidera t1ons whioh may atfeot his 
case and the GOC-in-c in the field in oonsidering 
sentences will h&ve before him recommendations trom 
commanders tn>m uni t , brigade, divi sion and oorpa 
and the advice of a senior legal otticer. 

In the l ast wa r no fewer than 89 per cent or 
death sentences ,.·1ere commuted by the Commander-in­
Chiet of the British Army which oompares vecy 
favourably with the record ot civil exeoutive 
olemenoy ill this respeot . 

Not only i s i t important for the maint enanor, ot 
morale and disoiplina in the Army that justioe 
should be exem!>l a ry and delay occasi oned through 
reference to Governor in Counoil avoided but the 
exercise or the j~risd1ot1on on active service by 
the mill tary authority will , you \Vill a gree, avo14 
any suggestion of interfer ence with military mattera 
in whioh the foregoing considerations are ot suoh 
importanoe in a theatre of war. Personally I teel 
this would be a source of the

6
greatest embarrassment 

to the Government ot Oanada.l o 

When a draft (oonsolldation) order 1n oounoll 

was under oonaideration, in the autumn ot 1~4J • General 
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Montague proposed tha t. ceath sentences should be •reserved 

tor oon1'1rnation or otnorwise'· b:r G.o.o.-in-O. First 

Oanadian Arri:q or Senior Otticer, C.U.H.Q., "or by the 

Governor 1n Oounoil, or by suoh other authority as rray tl'Olll 

time to ti.me be designated by the Governor in Oouncll tor 

suoh purpose in whioh authority suoh power to oont'im or 

otherwise may be exclusively vested •••• nl67 This tormula 

was not acceptable to ehe Go.vernment' s legal. of'tloer~ in 

Ottawa, who remained ot the opinion that death sentenoea 

should be confirmed only by the Governor in Council. 

Although prepared to g1. ve the senior ot'tlcera mentioned 

powers of oolll.ClUtation, the logal authorities adopted the 

principle that "where a sentence or death has been passed 

by a Oourt Martial held under Odn ;.1111 tary Law ( , ) the 

Governor in Council or suoh other author! ty as may from 

time to time be designated b1 the Governor. in Council shall 

havo the exolusive power to cont'lrm both the finding an4 

sentence of such Court liart1al. "168 

120. Early 1n 1944 General l!ontague sollci ted the 

opinion ot General Crerar (then coma:anding let Canadian 

Oorps in Italy}, who r eplied: 

The responsibility of oont1rm.1~g a ~~-th 
sentence awarded by cou.i't martial is not one whioh 
I seek and yet I quite f ail to understand wh)" it 
is assumed tha t [the] Governor 1n Counoil is 1n a 
better post tion to d eoide whether death or some 
lesser sentence is the prop~r a nd just answer to 
a question which requires to be weighed in the 
oirow:nstanoes ot some po.rtioular or general 
military s1tuo.t1on. ".'hntever the prooed~re 
finally adopted steps must be taken to ensure 
speedy contirmation or commutation onoe <iea th 
sentence has boen awarded. The deterrent ef'fect 
ot punishment oy death [,] which etteot is the 
ch1et justitioa tion for suoh action(,] loses 
seriously by delay.169 . 

This vie,., may be compared w1 th the opinion atterwarda 

expressed by General Crerar as G.O. O. -in-C. J'irat Calladian 

Arrq (see paragraph 102, above). 
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121. Policy ou this important matter was finally 

deoided, along the lines previously 1nd1oated by the author­

ities in Ottawa , by these provisions ot the order in oouno11 

(P.C. )740)~ ot 18 ~ay 1944 (italios added ): 

7. t'!here a s ent e.nae or death has been passed by 
a Court-Carti::.l hold under Canadian m111 tary law, 
the Governor in Council, or suoh other authority as 
may from t ime to time be designated by the Governor 
in Counc il, s hall have th.e exclusive power to 
oonf irm both vhe finding and sentence or such Court­
I~artial. Nevertt.e l ess , any one or the s a id three 
authorities r 1rst above nentioned [G.o .c. First 
Canadian Arm.y, Chief o.f Staf't and L:ajor General in 
Oharge of Admini stration , c .M.H. Q.] shall, in respeot 
ot suoh Court-:78.rti al , have the powers ot commutation 
of the confi rming a uthority under Section 57(1) ot 
the Army Aot (not\,·ith sto.nding the .faot tha t he is not 
the oontirming authority) . It such sent~oe o't death 
is commuted by any one ot the said three authorities 
tirst above mentioned, the finding and sentence aa 
commuted may be c on:firmed as though suoh commuted 
sentence v1ere the original sentence ot the Court­
Martia l, and such sentence as commuted shall tor all 
purposes be deet1.od to have been the original sentenoe 
ot the Court-Mar tial. 

8. Where a s entence ot deat h nas been passed by 
a General Court-:.:a.rt ial or by a ~ield General Court­
llartia l held under Cr..r_adi an llilitary l aw anJ has been 
oont'inned under the provisions o-: this or1er without 
being c ommut ed , iihe provisions o-r the saici 3eotion 
54 and Rule 120 [relating to oon:f'i rmation, revision 
and approval. of sentenc es under the Army Aot and the 
Rules ot Prooedure] sha ll not apply to the carrying 
ot the said sent enoe into etteot, and the authority 
who oontirmed the said s ant enc e under the p::-ovisions 
ot this order is hereby empowered to cause 1t to be 
put into exeoutio.:i 1n aooordanoe with Canadian 
Jnilitary law as hereby modified. 

This procedure applied throughout the remainder ot the 

oampaign on the Contine~t .•* 

122. In only one instanoe during the Second ~1'orld 

War was a member ot the Canadian armecl services exeouted 

under sentenc e ot a Canadian court martial. A •JllO.Paia ot 

*Appendix "D" to this r eport. 

•*General Order No. .;.18 of l.3 September 1944 gave 
speoitio instructions r egarding "comnnm1 oat.ion to an aooused 
person upon whom aentenoe ot death has been pasaed bT oourt­
martial•. 
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the taots 1n this c e.3e .ind ~he procedure adopted ia given 

below. 

12}. In Italy.-betweon 14 and 22 February 194}, a 

soldier ot The Hasting s ana Prince Edward Regi.Jtent, No. 

o. 5292, Private Harold Joseph Pringle , was tried at Rome 

by a General Court Martial upon the following charge: 
' . When on Active Serv1oe, Committing a Cinl 

Offence, that is to say, Murder, 

in that lie 

in the Field , in Italy, on, or a bout . . 1 

l Uovember 1944, murdered Pte. J.foG1lllva1"7 
(otherwise known as •tuoky"). 

The oompos1t1on ot the court was as tollowsa 

P~esident 

Ool. R. \f. Richardson, E .D •• R.O.A.u.o •• ot 
No. ; General Hospital, R.O.A.M.O. 

llitmbers 

Lieut.-Col. J.B. Zeig-or, E.D., R.C.A.s.o., ot lat 
Canadian Corps Tre.L3port Column; 

Lieut.-Col. R. L. ~1nda ll, O.I .O., ot Headquarters 
5th Ar~ured Divi~ion; 

J.taj. rt.A. Boothe, C • .t .. . O., ot the }rd Armoured Reoonnaiaa- -
anoe Regim.ant (The Governor General's Horse 

Guards) ; and 

Maj. W. UoLaws, Con. List, or Canadian Section G.H.~. 
lat Eohelon, 11.llled Force Headquarters. 

The Judge Advocate at r.he trial was :Maj. W.A.D. Gunn, 

Assistant Deputy Judge Advocate at Headquarters lst canadian 

3ase Beintoroement Group. 

124. The main tacts in this oaae are taken tram 

the reoord ot service ot the aooused and the prooeedinga at 

the trial. The accused , who was born at Port Colborne, 

Ontario, on 16 Janua~y · 1920. enlisted 1D the Canadian Aotiv• 

Servioe Foroe early in 1940 . He prooeeded overseas later 

in the aame year. In the United Kingdom. he was oontinual.17 
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i r. trouble w1 th the m1lltar:r authorities, his. reoord showing ,, 

a long llst ot convic tions for absence without leave. In 

February 1944 he was de3pat~hed with other 1ntant17 

r e lnt'oroements to the I~allan theatre. Following a short 

period ot aotive oper~ ~ions with bis unit in the Llri 

Valley, Pringle agai n went absent without leave in June 1944 

and became involved with a gang ... of disreputable oharaoters, 

1noluding UoGillivary, in Rome . There, apparently on the 

evening ot 1 November, a ~oas developed between MoG1l11TIUT 

and another member or the gang, resulting 1n MoG1111 vary 

being shot and severely wounded. Four men ot the group, 

inoluding Pringle, then took the victim to a point some 

distanoe outside Rome, where Pringle, together with another 

member of the gang, t'ired shots into the victim's body' and 

left it in a ditch. Pringle was apprehended by the m1lital'7 

i;~lioe on 12 December and was charged w1 th murder. An 

Adviser in reuropsyohiatcy at Canadian Section, lst Xohelon, 

Allied Foroe Headquarters, who examined the accused 1n 

February 194.5, oerti f'ied tha t he tound "no eviden.oe ot 

nervous or mental disorder", at· that time• and that Pring].• 

was "tit to stand trial and 'to serve any' puniabment that 

might be awarded. nl 70 . . 

At Pringle ' a trial, . the detenoe rested upon 

t wo main propositions: ~irst, 1nsuttioieno1 ot eYideiloe to 

support a oonviotion; second , t hat the victim (MoGill.1.ary) 

was dead, as a resu1t of his ·earlier wound, when the aooused 

tired into his body and that, therefore, Pringle's act ooul4 

not oonsti tute murder. Medioal testlmoD7 g1 ven at the trial 

v.·.: 3 oontlloting on the m teria l point ot whether or not the 

victim could have been alive when the aoouae4 tired at th• 

body. 
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126. On 22 Februr.. .. 7 194.5 the Genera1 Court Martial 

tound Pringle guilty of the cha r ge and sentenoed him "to 

sui"ter death by being shot. 11 On 12 lr~roh the O.ftioer in 

Ch.a r ge, Canadian Section, lst .1!.0helon, Allied Fo:-oe 

lieadquarters , reserved t he finding and the sentence tor 

oon1'1rmtion. The prooeedinss were then forwarded to 

C .li.H. Q. tor review. J:i t h e 26th the a ooused submitted a 

petition, under paragraph 5'14 ot K.R. (can.),• against the 

tinding and sentence to the Chief ot Start, c.u.n.Q. 
Meanwhile, British oourts martial (one naval) were tr;ying 

two other principals in the case tor the same ottenoe; both 

were oonvioted and the findings a11d se11teno•• were oontirmecl, 

one (Sapper O.H.F. Honess ) being executed in April and the 

"ther (Fireman W.R. cro~t) 1n May.171 

127 . At o.M.a. Q. the finding and sentence in the 

Pringle oase were r ev!uwed at great length. (General 

Montague r eoeived a oon1'1dent1al report, on oerta1n aspeota 

ot the med1.oal testinony, prepared b.Y Sir Bernard Spilsbury, 

Honorary Pathologist a i; the Home Ottice. )172 On 12 JJq, 

having conoluded that there ~s "no justitioation tor 

d1reot1ng that the sen· .. ~noe be commuted", the Chiet ot Stat1' i 
- forwarded the prooeedings to the Ad jutant General., N.D.H.Q., 

-ror consideration by the Governor in Counoil. Montague 

wrote: 

It is rq tirr: reoomnendation that the 1"1lld1ng and 
sen~enoe should ~a con.firmed . I am entlrol.7 satistied 
t h r c the oourt • .ivi.ng had a ll o~ the wi.tnesses be:tore 
thea and having been able to evaluate their evidence, 

iornAnT ott1oer or soldier who considers himsel.t aggrieved 
by the t1nd1ng or sentenoe ot a oourt-m.artia.l JD.a7 torward a 
petition to the oontirming or any re111e\vlng author1t7 throUgh 
the usual channels. rr suoh petition raist!a aE17 question 
ot law it should be r eferred to the J"u.dge Advooate-General.• 
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has come to the ~ orrect conolusion on all ot the 
:raots. The effeot of the finding ot guilty is that 
the court was oonvinoed that the victim, "Lucky" 
MaoG1111va ry (sio ], wa s in taot alive at the time 
that ha was s hot by our acoused, Pte. Pringle. As 
is so :rrequently the case, there is contlioting 
expert medical teatlmony on this point, but the 
Court having given it firs t consideration and having 
made its :rinding, I oan find no reason tor ref'using 
to aoc ept t hat :finding . 

I desire to point .out further that the conviction 
is a oonviotion ot murder, and the oase must be 
considered as a oivil offence. It I were a member 
ot a Court of Appeal revi ewing the finding s ot the 
Jury on the evidence in this o aae, I would tind no 
reason for i nt erferi ng with a finding of guilty. 
The f act that the acoused and the victim were both 
members of the Canadian Army, and that the trial was 
by a Canadian Court tiartial, is not, in my view, the 
controlling feature of this case. In essence, this 
is a c ase whi ch ~rises out ot the shooting ot one 
Canadian citizen by another Canadian citizen. 
Considering the matter in this way, I have oom.e to 
the opinion that the ract that the war is now over 
and won should not intluenoe me to treat the matter 
otherwise than simply as a oase ot murder.17J 

When the prooeedings were reviewed at Ottawa 

the J .A.G. raised the question or wheth-sr a medical ottioer 

should have presided at the. oourt martial in view ot 

paragraph 220 ot K. R. {Can , ) , which read: 
' An ottioer, othe-r than a combatant otticer, will, 

by virtue ot hi s rank , or of his position, be 
entitled to precedence and other advantages attached 
to the oorresponding r ank among comba tant ottioers. 
Suoh rank or position will not, however, entitle the 
holder o:t it to t he presidenoy or courts-martial or 
to military command of any kind, exoept over such 
o:ttioers and men as may be especially placed under 
his command, or a tta.ohed to his oorpe tor duty. 

General Montague answered t he question by refarring to 

earlier advice, receivacl t rom N . ) .H.Q.., to ·~he etteot that 

all oft'1Qers ot the Ct:..:Jadian Army were oombatant ~1 exoep~ 

those granted honorary commissions". He added that ArtrJ.7 

Council Instru.otion No. llJ5 ot 1941 had established that 

t he corresponding paragraph or K. R. did not prohibit the 

selection ot a medical ottioer for ap,POintment as president . 

ot a British oourt mart ai.174 

I , 

.• 
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129. Al.though the :;>roceedings had reaohed Ottawa 

by 22 ~8¥. nearlT a month elapsed before the irrevocable 

docialon was taken. In the mean tiAe the evacuation ot 

Canadian troops tro.m Italy t'or aerv1oe in North-West Eu~pe 

had reached the final stage. JCt In mi.d-June, General Jriontague 

ca bled N.D.H. Q. that , while be appreciated :ru117 "the need 

tor most oaretul preco.nrimntion ··oonsideration", it was 

a dvisable that the r emaining canadian elements 1n Italy, 

including personnel oom eoted w1 th the Pringle oase, should 

be withdra~ at the earliest opportunity-.17.5 

lJO. The ottloial deoision was eventuall7 oonve7e4 

in an order in o ouno1l (P. o. 4418) ot 20 ~une 194 .5. Th• 

order reterred to the petition put forward b;y the aooused, 

through General Montague, and stated~ 

That the Judge Advooa te-Oeneral, to vmo:.n the 
proceedings and Petition have been referred, has 
r eported that the Proceedings are regular, the 
f'inding properly ma.de and the sentence according to 
law, and has also expressed the opinion that the 
petition disoloaea no legal g rounds tor withholding 
oonf'irmation or the Finding or Sentence. 

Consequently, the t inding and sent enoe were o onti:nned and 

detailed instructions, tollowing the British praotioe, were 

given tor the procedure at the ezeoution. The finding &l1d 

sentenoe were promulgated at Avellino , Italy', at six o'ol.ook 

on the morning of ; J'uly, at ~hich time Pringle was intonied 

ot the disallowanoe ot his J;etition 'b;y the Governor General 

1n Counoil. Exactly- two hours l a t e r the aentenoe waa o&rrie4 

out b7 a tiring squad.1?6 

'9he Canadians 1n Ital.t, 660-;. 
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CONCLU~Cl: 

"Today as novor be :f'ore the Canadian soldier 

is t Juatioe oonsoious'. At expense to the c ountey and with 

no expense to the soldier, we furnish legal aid in oomteot1on 

with a great variety or his problems so that he D1S7 be 

assured the taot that he i s in ~he Army' does not depriTe 

him ot his oivll safeguards ••• In these and kindred 

matters knowledge ot the ava1lab111t7 ot tull justioe to 

the soldier tends to the maintenance and strengthening ot 

morale with increased confidmoe in the m1.litar7 authoritiea 

who ma.7 direct or lead him 1n bs:ttle."177 These observa­

tions, in a letter written in 194~ bf UaJor-Ganeral Montague, 

as Senior Ottioer, O.M.H.Q., to Brigadier R.J. Orde, J.A.a., 
N.D.H.Q., had a wide application to the ad.m.1.nistre.tion ot 

discipl1Dar7 polioy in all three services. Whether the oaae 

in point was a minor matter for summary disposal, suoh as 

dealing w1 th a man who had over-stayed his leave by a short 

period, or was ot major oonoern, such as the Pringle oaae, 

Canadian disoiplinary polioy endeavoured to aat1sf7 th• 

most exaoti.ng demands ot Justioe. 

Oritios or the administration ot certain 

taoets ot service discipline in wartime would do well to 

retlect on the il:lportant d istinotiona between o1v111an and 

military' practice, as wel l a s the exigencies ot the time11. 

In his article on "Canadian Military Law" in The Canadian 

Bar Revie\f (l.taroh 19.51), Brigadier w.;r. Lawson, ;fudge 

Advooate General ot the Canadian i'oroes, drew attention to 

the necessity tor "a special oode ot law presor1b1ng that 

oertain aots or neglects that are not ottenoes under the 

ordinary law shall be ot-tanoes under the special oode and 

treating aots tha' may be minor ottenoea under ordinary law 

• I 

•I 
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a s major ottences. rtl 78 ·l'hua , ln o1v11 law, a common assault 

may be a minor nattar ; nut .. in military law, ma.7 be "a 

serious offence 1nvolv~ne tt haavy punishment". These 

d1st1not1ons are widaned in wa rtime. when there is not 

always the same opportunity to oonduot prooeedings in the 

relatively detaohed at~.osphere ot oivilian oourts. As we 

have seen (paragraphs 102, ll7-B, 120, above), senior 
-Canadian military officers, serving overseas, were unan1moua 

in the opinion that d1soipl1naey polio7 in the tield must 

be handled expeditiously in order to be etteotive. On the 

other hand the requirements or ideal justioe oould not 

always be reoonoiled with operational neoessity. HishJ.7 .. 
trained legal otticers might not be available tor courts 

martial. because they were engaged in aotive operations; the 

extensive resources ot a legal library were seldom available 

to hard-pressed legal oft'icars at the headquarters ot a 

foi~tion; the vast resources ot oriminology, ot soientitio 

investigation and analysis, were sometimes laoking and, 

above all, the chaos ot war frequently resulted 1n the 

destruction ot important evidano e and introduced contusion 

and unoertaint7. Yet, in spi ta or these deteots - whioh 

no system ot discipline can overcome completely in war -

the administration ot Canadian policy achieved remarkablT 

sucoesstul results in two protracted World ~Vara. ., 

133· Apart f'rom the constant aim to maintain the 

hiGheat ~tandards ot Just1oe· oons1stent w1.th operational 

requirements, the most s1gn1tioant development 1n the _r.eriod 

under review was Canada's assumption ot. complete control 

over disciplinary policy atteoting Canadian sailors, soldiers 

and airmen serving overseas. As described in an earlier 

section ot this report, considerable progress in the 41.reotion 
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ot autonomy had been made ~etore the end ot the First World 

wa r. But it was not until the _passing or The Visiting 

!ioroea (British Commonweal th) 1\.ot, 193,, that oomplete 

a utonomy was recognized as a l egal , as well as ~ . taoto, 

right. 

In the Second World War there was never UJT 
·~ 

serious doubt about the true status ot Canadian toroes 

vis-8.-vls those or other member:: ot the Commonwealth. on 
oooasion, early' in the war, British authorities sometimes 

misunderstood the Canadian position; but aa soon as the true 

situation was bi--cught to their att~tion the7 were sorupuloua 

1n their recognition ot Canadian autono1D7 in all .matters 

attecting discipline.* As previousl.7 mentioned (paragraph 

97, above), it was signitioant that, when arrange.manta were 

being concluded tor the inva sion ot North-West Europe, the . . 
British authorities preferred the Visiting Foroes Aot to 

operate, both inside and outside the United Kil:lgdom, "w1'11 

as raw llm1tations as possi ble". The principal Canadian 

dlttioulty resulted trom. the constant need tor improvisation 

of' disciplinary arrangement$ (mainl.7 1n the tom or obang1ng 

warrants tor oonvening courts martial and oon1"1rm1ng 

sentenoes) to oope with operation.al requirements. Neverthe­

less, oonsiderable t'lexibillty was attained 1n the pol107 

oovering troops in suoh widel.T separated plaoea u Gibraltar 

and Hong Kong. 

Finally, we may note that, although the 

achievement or Canadian. autonomy in these matters applied 

equally to all three serv:1oes,. o ertain variations, or ahina 

ot' emphasis, appeared in the administration ot their 

*Six Years ot War, 230-1. 



- . ~-
---~ ;..:...: _ __ ._ ·.~ .... , . , 

! = a tt--+.._. :r--

- 103 . 

diso1pl1nary codes . Ut..:'o r ... ll"'RtelY', as montioned in the 

first para.graph or t h i s r e:ort , ava ilable material is 

insuf'ficiant tor a dotaileC co~parison ot the procedures 

employed in the throe se rvi ces . However, it is olear that, 

l a rgely because ot the nature ot naval operations, the R.o.N. 
was much more closely integrated with t he R. li . in diao1plln­

ary matters than was either the, Canadian Arm:r or the R.o.A.J'. 

with its British counterpart. Again, since R.O.A.F. toma­

tions serving overseas a tta1ned neither the strength, 1n 

manpower, nor the organizational status ot First Canadian 

Amy (many R.C .A .F. uni ts and to rmations being dispersed 1n 

various R.A.:r. Conmands), there appears to have been a 

tendency tor d1soiplinarr policy 1n the R.c.A.7. to assume 

somewhat less signif'ioanoe ~han was the oase 1n Canadian 

.i!i.ilitary forma tions . 1.t v;as inevitable that, dealing w1tll 

or the R. O .A .J!. In any event• the most important oona1der­

at1on 1n all t~ee services wa s a common determination to 

co-operate with eaoh other ~ w1 th Oanada' a Allies 1n 

achieving final v1oto:ry. 

136. This r eport was pr~pared by Lt.-Col. 'l'.J.l • 

.lunter, a member ot the Law Sooiety ot British Columbia. 

t~Jlr.. ~- 4--~ 
~(G.\V.L. Nicholson) COlonel 
/' · Direotor H1stor1oal SeotiOll 
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(Annexed to P. G. 547 ot 24 JaJ>. 41] 

CAl~ 

GEO.t.GE THE SI XTH, by the Grace or God ot Grea t Britain, 
: r aland and the Britis h Dow.1.nions beyond the seas, 
:a.ng , Defender or t he -:: 1t :.i , :.tnperor ot India. 

To t he Ottioe r Commanding e a oh of t hose Foroes ot His 
t:a j esty serving on t he Cont inent or Europa with whloh 
Ca nadian M111 ta17 Fora as there sarving are aot1ng 1n 
combina tion. 

Greetings:- ' 
In pursuance ot the provis ions of' the Militia Aot, the 

Anrq Aot and the King 's Regulations and Orders tor tu 
Canadian W.litia and ot the provisions ot Order-1n-
Counoll ot the day ot 
P.C.No • 

WE DO HEREBY AUTHORIZE AND EUPO~~R you trom time to ti.Ju 
as ocoaslon may require , to convene General Courta­
Marti a l and to appoint otticers to constitute the 
same tor the purpose or trying any member of the 
Canadian Milita ry For oes subj eot to lUllta ry Law 
Serving under your oolll. ..11.ttd on t he Continent ot Europe 
"'Iho shall. be obarged w~th any otf'enoe a gainst the 
Army Aot, the Militia .. ot or the King's ReguJ.ations 
and Orders tor the Canadi an ?~lit1a, when the Canadian 
i 111 tary Foroes of whlo!l h o l s e. member shall t e aot­
ing in combination with the Foroes under your oomr:iand 
on the Continent or Europe, whioh said Oourts-Martial 
shall be constituted and s hall proceed in the trial 
ot suoh ottenoes and in the giviI?.e cf :3 3Iltence a nd 
awarding ot punishmont .:ioco:-ding to the powera con.tar­
r ed by and under the oa.1d King 's Regulations and 
Orders tor the Canadian lillitia , the tiil1t1a Aot and 
the Art:J¥ Aot to the ex'tent t o which the latter .may be 
applioable to the Canadian llilitary Foroes. 

AND WE BERRBY AUTHORIZE and e::ipower you to reoei ve the · 
Prooeedings ot any such Courta-tlartlal, and aooording 
to the provisions of the !6.illtia Aot, the Arrq Act, 

-- the King's RegUlations and Orders tor the Canadian 
Militia and ot Order 1n Council or ot 
P.C.No. to approve, conf'i.rm and cause to be 
put into execution, mitigate, commute or remit any 
s enteno e ot any such Court-Martial.. 

AND m DO HEREBY FUR'I'ffii!:i:t AU'l'HORIZS you to direct )"Our 
Warrant to any Ottice r unde.r your oonunsnd, not below 
the degree ot a Field ott1oar, giving him a general 
authority to convene Gener a l Courts~Jartlal, tor the 
trial, under the s a i d Aot, 0£ any such persons su~­
Ject to Yilitary Iaw, b.S are tor the time being under 
or within the territori ::. l 11..W.t s of his Oommand on 
the Continent ot Europe., whe ther the ottenoes shall 
have be en oomnitted be!'ore or aft er suoh Ottioer 
shall have taken upon him his e aT!'f"and, and also to 
e::eroise, in respect of the prcooedings ot suoh Courta­
Martial, the power ot oontirmi:lg t he findings or 
sentenoes thereot in aooordanoe with the Militia Ao,, 
the Army Aot and the King 's Regulations an4 Orders 
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f'or the Canadian r ilitia ~1'! O! .. the provisions ot 
Order-in-Counoil or he day ot 
P .C.No. , or 1r you should so think tit, ot .. directing him to r o3erve f or your confirmation the 
proceedings or all or ! DY zuoh Courts-Wart1al, i.n 
.llich case you are a~"~bJ a uthorized to exerolae, in 
~1spect of the proo e&iinf~ so roaerved , all the powers 
ot a oonf1rm.1ng Otfio3r it ncoordanoe w1 th the t:il1t1a 
\Ot , the Army Act and the .K!.nc ' 3 i\egu.la tions and Orders 
tor the Canadian Aalitia and .;,r the provisions ot Order-
..!l -Counoil 01" the day ot 

·. 
WI: -.,, "iO HEREBY AUTHORI ~ YOU in nny oase in ,··hi oh you. 

o . .all think 1"1t so to do, to transmit the proceed­
ings ot any General Court..rtartial to the Judge 
Advooate-Ceneral, Dep.J.rtmant ot Nationo.l Defence 
ot our Government 1n Canada 1n order that he may 
forward them to our ?tl.nister ot Iiational Defence 
ot our said Government who ,.,ill. lay the same before 
Our Governor in Council tor his deoision thereon. 

AND THAT there DB.Y not in &DY' oase be a tailure ot 
justioG trom the ~ant ot a proper person authorized 
to aot as Judge-\dvocate, ~e do hereby turther 
empo\Yer you, to noc.1.na.te and appoint, and to delegate 
to any Otf ioer duly authorized to oonvene a General 
.ourt-!~rtial , the pow.:>r ot appointing a tit person 
:rom time to time tor exaouting the ottioe ot Judge 
. . dvooa te ot any Court-~.:artial for the more orderl.7 
~rooeedings of the samo. 

Al:~ t or enf'oroing the so:itenoe ot anf' suoh Court-Martial, 
e do al.so give you nuthori ty to appoint , and to 

aalegate to any Officer duly authorized to convene 
a Cenerai Court-:Lart!al , the power ot appointing a 
Provost~rsball to use and exercise tha t ottioe 
according to the provis ions or tihe llilltia Aot , the 
~nrq Aot and the Ki.llg's Regulations and Orders tor 
the Canadian W.ll tia and· ot the provisions ot Order-
1.n-Counoil ot the day 01" 
P.C.No. 

AND tor exeouting the several powers, matters and thinga 
herein expressed, those shall be to 7ou1 and all 
others lvhom it mq o onoern, a sut1"1o1ent Warrant and 
.rl.uthori ty. 

IN TESTIUONY VIHEBKOJ' eto. 

/ 

.. 
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Appendix "B" 

DELEGA.TED ·.1/Ai! •. 3.ANT FOR CONVENING 
GFl~ERAL CODR11S-MA.RTIAL 

TO THE OF7ICE.t D3TAILED TEMPORARILY TO 
COMMAND TH& CANADIAN CORPS , CANADIAN AR.4Y (AO'l'IVE) 1 
NOT BELOW THE RANA OF :!.:MOR-GENERAL. 

v~s I am. empowered by Order-in-Counoil, 
P.O. No. 9586 dated ll Dec 41 to oome into etteot l Jan 42, 
and by Warrant ot His ?i!a j esty issued tharunder, to direot 
my Warrant to any Officer unde;r my oammand, not below the 
rank ot Field Officer , giving him a general authority to 
oonvena General Courts Martial for the trial under the Arm:r 
Aot, ot any Ottioer or Soldier of' the Military Forces ot 
Canada under the oommand of suoh last mentioned otticer 
who is subjeot to military l aw, And also to execute 
(subject to the provisions of the said Order-1n-COuno11 
and Warrant) in r espeat or the proceedings ot such Courts-
Martial, the power or con:f1rming the findings and sentenoaa 
thereot in aooordanoe with the said Aot: 

By virtue or the said Order-ln-Counoll and 
Warrant, I do hereby authorize and empower you (or the 
Ot1'ioer on Vlhom your oommand may devolve during )"our 
absence, not under the rank ot Major-General) trom time 
to time, as oocaslon may r equire, to oonvene General 
Courts-Martial tor the trial, 1n aooordanoe with the said 
Aot and Rules made thereunder, ot an)" Ott'ioer or soldier 
ot the Military Forces ot Canada under )"our oo.mmand who 
is subject to milita ry law and is charged with any ottenoe 
mentioned in the said Aot,and is liable to be tried bT a 
Genera1 Court-Ma rtial. 

And I do hereby empower you (or the Ottioer 
on whom your oommand may devolve during your absence, nor 
under the rank or Major-Gener al) to r eceive the prooeedinga 
of such Courts-Martial and conf'1rm the tindings and 
sentences thereof, and to exero1se , as respects these 
Courts and the persons tried by th~, the powers oreated 
by the said Aot 1n the Confirming Of'tioer in suoh manner 
as may be best tor the good of His Majesty• s Service. 

Provided always that it by the sentence ot 
any General Court-Martial o.n OttiQer has been sentenced to 
su.:f'ter death, or penal servitude , or imprisonment with or 
without hard labour, or cashiering , or dismissal tram Bia 
Majesty's Ser-rioe, or a Soldier has been sentenced to 
sutter death or penal servitude, you shall in such oases, 
as also 1n the oase of any other General Oourt-Martial in 
whioh you shall think t'it so to do, withhold oo~irmation 
ot the findings and sentenoe and transmit the prooeedinga 
to me or whoever shall at the time be entitled. under the · . 
tenna ot the said Order-in-Oounoil and warrant to oontim 
suoh proceedings. 

And that· there may not in ·8.n7 oase be a 
tailure of justice from the want or a proper person to ao\ 
as Judge-Advocate, I hereby empower you to nominate and 
appoint a tit person t rom time to time tor executing the 
ottioe ot Judge91A.dvocate or any Court-Martial tor the more 
orderl.T proceedings ot the same. 
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And for so C:.oing , this shall. be, as wel.l 
to you as to all others whon it IDJrY oonoern, a au:N'ioient 
inarrant;. 

Given under my hand and seal in the l'iel.d 
1ll the United Kingdom this :t'irst dq ot January, 1942. 

(Sgd) A.G.L. McNaughton (L.S.) 

(:.. .a. L.UoNaughton) Lieutenant-General 
G.o.c. Canadian corps 

senior Combatant O:t':t'ioer, 
Military Foroea ot Canada 1n the 
United Kingdom or on the continent 
ot Europe. 

{Sgd ~ :r. E. Rodger Lt. -Col, 
Start Ottioer) 

/ 

I 
I 

' 

.. 
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DELEGATED 7ARRANT lf'OR co: ~,.I u G GEt:ERAL COURTS-uARTIAL 

To 'l'he Ottioer Comrosndi~ 1.5 Arm:y Group not below the 
rank ot Lieutenant-General. 

YJHEP.EJ~s by vrder-1n-Couno1l ot the aleve:nth 
day or December 1941 PO 9586 ..ind by 'wiarrant thereunder 
I, aa Senior Combat ant Ot't'loer or the Ca.nadian ~111t1a 
not belo'.Y the rank ot ~jo;:-General, s erving with the 
llillto.17 Foroes ot Ca:lada iL the United Kingdom or on 
the Continent ot Eu...""Ope ac. emp~wered to oonvane General 
Courts-Martie.1 tor the trial of any officer or soldier 
serving 1n the said J!.111 t ary f oroes ot Canada under my 
comm.and and to confirm the findings and to approve, 
oonrirm, and oause to be put into execution, mitigate, 
oommute or remit any sentence ot aJl1' suoh Oourt~artial; 

AND V.'ll::.f\~l\.S I , as the said Senior Combatant 
Ottioer or the Canadi an Mill tia am empowered by the said 
Order-1n-Couno11 or the eleventh day ot December 1941 
PO 9586 and by the said ·~;arrant to authorize any ortioer 
under my command (but not below the rank ot Field 
O:ft'io er) and any officer not below the rank ot Field 
Otf'icer of the :f'oro e or e.ny part ot the British Common­
.1eal th under whose command any ca.r.adian body, contingent 
or debohment elset .. h'·-.. e t liAn 1n the United Kingdopi 11JJ17 H 
serving alone or tc. t,oiihe~ or a.cting in combination, to 
convene General Courts-trar t ieJ. f or the trial or any 
ortioer or soldier or the V..ilita ry Foroes or Oa.nada under 
the command ot tho ot f'ioor so authorized and to oontirm 
(subjeot to the prov1sions or the said Order-1n-Oouno11 
and warrant) the finding and sentence thereoti 

AND WHE.REA.S b3' Order-1n-Couno1l ot the 
fifteenth day ot June 1943 PO 489.5 whioh applies to any ot 
the Mill tary Foroes ot Canada wh 1oh are oontrolled and 
administered by or through Canadian Mil.1.tary Headquarter• 
1n Great Britain, 1 t was provided that the ottioers who •. 
pursuant to para 4 ot the said Order-in-Council PC 9.586 
may be authorized to convene General Courts~iartial. else- ~ 
where than in the United Kingdom and to oontim the tindin&I v' 
and sentences thereof , shall include any ottioer not below ~ ~ 

the rank ot Field Oi'tioer o ammandillg any part ot the ~\ 
ll1lita17 Foroes or· Canada whioh is serving alone or ., . .1 

pursuant to the Vis iting Forces (British Commonwealth) . 1,'· 
Aot. 19)3, is serving together or acting in combination 
with a toroe or any other part ct the British Co~nwealth; 

AND i·,'B:ERFAS by the said Order-1n-COunoU ot 
the t1tteenth da3' ot June 1945 PO 489; 1 I am empowered to 
confirm the tindings and s entence ot any General Court­
Uartial convened by e..n of .fioer s.uthorlzed so to do pursuant 
to the said para 4 ~f the Order-in-Council ot the eleventh 
day or December 1941 PC 9586, or pursuant to the so.id 
Order-in-Oounoil ot the £1.fteenth day ot June 194) PO 4895 
in like manner and to the same extent as I am empowered to 
do under the provi siona ot. the said Order-in-Counoil PO 
9586 in the oase ot ott1oers and aoldiera ••rving under 
my oomma.n4. 

·.' 
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lW. • T • .Bl. .. '01~ by virtue ot the said Orders­
in-COunoil 8lld the s ::.1d c..rrant I do hereby authorize and 
empo\'ler you (or t he of fie er on l filom your command may · 
devolve during your absence not belo\f the rank ot L1eutell8J11;. 
General) trom time t o t i '3 a ::i occasion may require to 
convene General Cou .... :J-! · (lie.J. tor the trial, 1n acoordano• 
with the provision-J of t l:.a l •1lit1a Aot, the Anq Aot, the 
King's Regulation!: a__ t Or.ior a for the Ce.nadian llilltia and 
the said Orders-1n-Couno11, or a ny otf loer or soldier ot 
the Military Forces ot 08.nada under your command who is 
subJoot to military l e.w and is charged wl th any ottence 
mentioned in the Army Aot and is liable to be tried b7 a 

' General Court-Martial; 

AND I 00 her eby empower you (or the ottioer 
on whom your co~nd may devolve during 7our absence not 
below the rank ot Li eutenant-General) to receive the 
prooeedings ot such Courts~.~artial and contirm the findings 
and sentences thereof' and to exeroise as respects those 
Courts and the persons tried by them the po\1ers created by 
the said Aots, Regulations and Orders and Orders-in-Council 
in the Cont'innSng Of':t'lcer in suoh manner as fDB.7 be best 
tor the good o:t' His t.:e.jesty' s Service; 

PROVIDED a lways that it' by the sentenoe ot 
any General Court-'.Jart;lal an oftioer has been sentenoed to 
surter death or penal servitude or imprisonment with or 
without hard labour, or oashierlng or dismissal tram Hi• 
l.~ajesty• s servioe, or a soldier bas been sentenoed to 
su.tf er dea th or penal servi tud a, you shall in suoh oase 
a s also in the oas e of o.ny other General Court~lart1al 
in which you shall t hink fit so to do, withhold 
conf'irma tion or the t 1nd1ngs and sentence and transmit 
the proceedings to Cenadian Mllitar,y Headquarters at 
I.ondon England for oontirn:e. tion b7 me or by whomsoever 
shall at the time be e nti-cled under the terms of the sa·1d 
Orders-1n-COunoil a nd Warrant to oontim suoh prooeedinga, 

Al'D that t here may not in any oasa be a 
failure ot justice 1'rom the want o-t a proper person to aot 
as Judge Advocate. I her eby eopov1er you to nomtnate and 
appoint a 1"it person rmm time to tllie tor exeouting the 
ottloe o't Judge advoca te ot a .ny Court-'.lartial tor tbs more 
orderl7 prooeedines of the same; 

Mll t or so doing, this shall be, as well 
to you aa to any othe~.s whom. it :may oonoam, a sutt1c1ent 
warrant. 

Given under my hand and seal in the Field 1A 
the United Kingdom this nineteenth da.7 ot June l94J. 

(SGD) A.M.oNaughton 
(A.G.L. McNaughton) Lieutenant-

General. 
Senior Combatant Ot'ticer o~ 
the Oana.d!a.n llilltia serving 
w.1 th the mu tar;, P'oroes ot 
Canada ill the United Kingdom 
or on the Continen~ ot Xuro_pe. 
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P . O. 3740 

PRIVY COUNCIL 

CA.NAU\ 

AT THE: GOVERNMEllT HOUSE AT OTTAWA 

THURSDAY, the 18t h day ot MAY, 1944. 

PRES~i'l': 

HIS EXQEI.I.ENCY .• 

THE GOVER'f OR GENERAL IN OOUNOIL: 

Appendix "D" 

WHEREAS by Orders-in-Counoil dated l}th 
January 1940, p.c. 149; 14th June 1940, P.O. 2579; 4th 
July 1940, P.O. 2932 ; l}th August 1940, P.O. }780; 
24th January 1941, ? . c . 547; 22nd Ootober 1941, P.O. 
8121; 24th Ootober 1941, P .O. 8122; llth Deoember 1941, 
P.c. 9586; 26th November 1942, P.C. 10770; and 15th 
June 1943, p.o. 489.5 , provision was made inter alia 
tor the oonvE111ng ot Courts ::art1al required to be held 
ror the trial of members o !" the mi litary toroes ot 
Canada serving in the t"nited Kingdom or .:>n the 
Continent or Europe and tor the oon1'1.ntAt1on ot the 
1"ind.1ngs and sent enc es thereof; 

~'"D WIG-ti?AS the Minister of National Derenoe 
reports that due to the expansion ot the military toroea 
of Canada serving overseas and c ertain ohangea in their 
organization whioh have been made slnoe the aforesaid 
orders were passed, as well as the taot that units and 
formations thereot, while under the adm!nistrative 
d1reot1on and control or Canadian Mill ta17 Headquarters 
in Groat Britain, are serving elsewhere than in the 
United Kingdom or on the Continent ot Europe, the 
procedure presoribod by the aforesaid Orders-1n-COuno11 
is no longer appropria te; 

That in the interests ot simplitioation ot 
ad:11n1strat1on, it i s consider ed that the provisions 
:respeoting the oonveninei; ot Jouns Martial and the 
conf'illllation ot the findings and s enteno es thereot 
should be set forth in one Order-in-Cou..ioil; and 

That in r aspect to members or the m111 tary 
toroes ot Canada serving anywhere under the administra-

,.. t1ve direction and control ot Canadian Military 
Headquarters in Grea t Britain, it is desirable in the 
publlo interests t hat no sentence ot death awarded by 
a Court Martial should be put into execution unless the 
S8JJ1e has been con.firmed by Your Exoellenoy-1n-Couno1l. 

AND 1 1HE-~ t he L:J.tister reoommends that 1n 
oonsequenoe or the ex1geno1es a rising out ot the state 
ot war now existing, and in view or the foregoing oon­
siderationa, a new procedur• 1n res~eot to th• oonven1.ng 
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or Oourts-Uartial required to be held tor the trial ot 
members ot the mlli t Bry forces ot Canada which are control- ' 
led and administered by or through Canadian Milita17 
Headquarters in Great Br1 ta1n and ror the o onrirma ti on 
ot the findings ~nd s entences thereor be prescribed. 

Tl!.:_;!t3JO.m, ills 1-xcollency the Governor 
General 1.n Council, on the recoEmendation ot the Uinister 
of National Defence and tl!lder and by virtue ot the a11t1a 
Aot, Revised Statutes or Canada 1927, Ohapter 132, and 
the War Measures Aot , ~evised Statutes ot Canada 1927, 
Ohapter 206, and notwithstanding the provisions ot 8.D.7 
other statute, order or regulation, ls pleased to make 
and doth hereby make the f'ollowing Order: 

-ORD ER -

"l. This order shall apply to the military toroes 
ot Canada which are controlled and administered by or through 
Canadian W.litary Headquarters in Great Britain. 

2. The General Ot:fioer ot the Canadian Militia 
commanding lat Canadian Army, the Chief' ot Start and the 
Major-General in Charge of' Administration at Canadian 
W.litary Headquarters in Great Britain, in eaoh case not 
below the rank ot ~ajor-General, are eaoh hereby authorized 
to exercise in aocordanoe vd.th Canadian milltary law aa 
hereb1 modified the following powers, namel.7, 

(a) To oonven0 General. Courts-Martial tor the 
trial in aooordanoe with Canadian military law ot persona 
subjeot to that law. whether such persons are under or 
within the territorial ll!!lits or his command or not; 

(b) To oonf1m tile findings and sentence of' e.ey 
suoh General Court-Martial whether convened by him or not; 
except where a sentence or denth has been passed; 

(o) To delegate by his warrant to any ottioer, 
not below the rank or relative rank of' field oftioer, ot the 
naval, milita ry or air toroes ot canada or ot any other part 
or the British Commonwealth, who is oomw.anding tor the time 
being any body ot the said forces or serving on the statt 
thereof, the power to oonvene General Courts-l.4artial tor 
the tri~l in aooordanoe vd th Canadian military l .aw ot 
persons subjeot to t hat law who may be under or wl thin the 
territorial limits ot t he command ot the said ottioer or 
ot the headquarters i n whioh he may be serving; 

(d) To delegate by his warrant to any euoh ottioer 
.mentioned in sub-paragraph (o) hereof the power to oontira 
the findings and sentence of any General Oourt~artial 
convened under such delega ted power whether by the same 
ottioer or not; 

provided, however, that it by the sentenoe ot 
any General Oourt-Mart1al ~onvened under suoh delegated 
power an ottioer or a .person subJeot to oanadian milltar.r 
law aa an ottioer has been s entenoed to surter death, 
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p enal servitude or imprisor~ent with or without ha rd 
labour, or to be cashiered or dismissed trom His .Majesty'• 
service, or a soldier or a person subject to Canadian 
military la\f as a soldier has been sentenced to sutter 
death or penal servit~, ~ , . the findings and sentenoe 
thereof shall b e reserved by the said otticer for 
confirmation, in which case the s a id three authorities 
fi r st above mentioned are e aoh hereby ac.powered to oont1rm 
in aooordance with Canadian milita ry law the tiDdings and 
sentenoe so reserved, exoept where a sentelloe ot death 
has been passed. 

(e) To appoint, and to.'delegate by his said 
warrant the power to appoint , a tit person trom time to 
time tor executing t he offi ce of J udge Advooate ot any 
suoh General Court-Marti a l; 

(t) To appoint , and to d e legate by his said 
warrant the power to appoint , a Provost Marshal trom time 
to time to use and exeroise that ottioe in aooordanoe with 
Oanadian military law in respeot ot entoroing the sentence 
ot any auoh General Court-1.:a rtial; 

(g) To oause, and to delega te by his said WfU'l"BJl'• 
except in respect ot a s entenoe ot death, the power to 
oause the sentence ot any auoh General Court-Martial to 
be put into exeoution; 

(h) To revoke the whole or aey })art ot a warrant 
issued by him hereunder; 

(1) To provide, subjeot to the provisions ot 
this order, that any s uch delegation or revocation shall 
be subject to such restriotions, reservations, exoeptions 
and oonditions as he may see tit and whioh are oonsiatent 
with Canadian military law. 

;. The provisions of Section 99 ot the Militia 
Aot shall not apply to the findings or sentence ot any suoh 
General Court-Ua rtial. 

4. In respect ot a Field General Court-Martial 
held under Canadian mill tary law to r the trial or a person 
subject to that law, the po\'lers and duties or a confirming 
authority under Section .54 ot the Arm;r Ac t a nd Rule 120 ot 
the Rules ot Procedure made under that Act shall not ex~en4, 

in the oase of an officer or a person s ubjeo t to Canadian 
Military law as an officer, to a s entence ot death, penal 
servitude, imprisonment witt. or \Jlthout hard l a bour, 
cashi ering or dismissal from His La j esty' s Service, and, 
i n the oase ot a soldier or ~ person subj act to Canadian 
military l aw as a soldi er , to a sentence ot death or penal 
servitude, whioh said s entences as well as the findings in 
eaoh suoh 1nstanoe shall be reserved tor oontirmation, and 
each of the said three authorities ti rat above Il'J9nt1oned 
is hereby empowered to oontirm. 1n aooordanoe with Canadian 
military law as hereby modified suoh findings and sentenoea 
so reserved, exoapt where a aentenoe ot death has been 
Jl8 SS8d. 
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.5· In respect ot the findings or sentence ot a 
General Court-Martia l or a .ili e ld General Court-:"e.rtial held 
under Canadian mili t a ry l a.; •1i1 ioh have been reserved tor 
oontirmation by sup !'"rlor & u t hority under Rule 51 and the 
said Rule 1 20, res~ectively, of the s a id Rules or Prooedure, 
the s a id three authorities f lrs t above mentioned are each, 
eAoept wh ere a sentenc e of deuth ha s been pa ssed and 
a1thout pre j udice t o the power ot confirm:. tion in any such 
superior authority, h ereby empowered to confirm suoh 
.findings or senteno c s ao r e sarved and to cause the sentenoe 
as confirmed to be put 1nto execution 1n e.coordanoe with 
Canadian .military l tHW a s hor eby modified 1n all oases 
where he is not so qua lit'iod under tba t law. 

6. In respect or a General court-tlartial or a Field 
General Court~~artial hel d under Canadian military law, 8Jl1' 
one ot the said three a uthor1t1ea :first above mentioned 
may reserve or direot that th ere be reserved the findings 
and sentence or the sentenc e only or such Court-Martial tor 
oontinnation by the Governor in Council or such other 
authority as may :f'ro1:1. t ime to time be designated by the 
Governor in Council, e.ud t he Governor 1n Oounoil and the 
said other designated authority &re eaoh hereby empowered 
to oontirm such findings o r sentenoe so reserved and to 
cause the sentenoe a s confi r med t o be put into exeoution 
in accorda nce w1 th ~·diar L1111t ary law as hereb1 m.odit1e4. 

7. Where a sen t erto e or d oa t h has been passed by a 
Court-Martial held under Canadian military law, the 
Governor in Council, or such other authority as may trom 
time to time be desi gna t ad by the Governor 1n Couno11, 
shall have the exolusiva power to con.t1rm both the t'inding 
Q.Jld sentenoe of such Court-Martial.. Nevertheless, any one 
ot the s aid three authc r ities firs t above mentioned shall, 
in respect ot such Court~artial, have the powers or 
oommutation or the oon!'irming a uthority under Section 57(1) 
ot the Army Act (notwith standing the tact that he is not 
the oont'irming authority). It such sentence ot death ia 
commuted by any one ot th e said three authorities first 
above mentioned, the finding a nd sentence as commuted ma7 
be confirmed as though auoh commuted sentenoe were the 
original sentence ot t he Court-Hartia l, and suoh sentence 
as oommuted shall tor all purposes ba deemed to have been 

_ the original sentence or the Court-Manlal. 

8. Where a sentence or denth bas been passed by a 
General Court-:.ia rtial or by a Field General Court-l..Jartial 
h eld under Canadian m.1:.itary l au a nd bas been confirmed 
under the provisions or this order without being oommuted, 
the provisions of the s aid Section .54 and Rule 120 shall 
not apply to the oarrying ot the said eentenoe into ettect, 
and the authority who oontlrmed the said sentence under 
the provlsions ot this order is hereby empowered to oause 
it to be put into exeoution in aocordanoe w1~h Canadian 
m1lltal'1 law as hereby modified. 

9. In any case in which ~he prooeedinga or a court­
lll5rt1al and any documents a t taohed thereto or required to 
be forwarded therewith a re l ost or destroyed, a oop7 
thereot oertitied by an ott ioer to be a true oopy shall 
s -cand and be accepted for all purposes 1n lieu ot 'h• said 
original proceedings and doouments. · 
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10. The tollowinc ~r1...'3r,..-ln-Council and the warrants 
issued thereunder are hareoy c .Jlloelled insofar a s they 
apply to peroona subjact t o Cano.dian military law:-

Order-in-~o~n~il Jte' 13 JeLuary 1940 - P.O. 149 
Order- in- (,cu.a....:. i l .:a~_ ... 14 J"wie 1940 - P.C.2579 
Order-in- Cow:cil duted 4 lul.y 1940 - P.C.2932 
Order-in-Co:.u:cil dat&d 13 August 1940 - P.C.}780 
Order-in-Counc il dated 24 January 1941 - P.C. 547 
Order-in-Council dated 22 Ootober 1941 - P.C.8121 
Order-in-Council dated 24 October 1941 - P.C. 8122 
Order-in-Counc il dateQ 11 Deoemberl941 - P.c.9586 
Order-in-Couno11 dated 26 Novemberl942 - P.0.10770 
Order-in-Council dated 15 lune 194} - P.C.4895. 

11. Order-in-Council dated 25 January 1944, P.O. 493, 
ls hereby oanoelled i nsofar a s it vests in the otrioers 
speoitied therein any of tho pov1ers mentioned in the Ordera­
in-Counoil r eferred to in paragraph 10 hereof; provided, 
however, that any act ion t aken under the aforesaid Order-
1n-Counoll P.c. 493 or under any ot the Orders•1n-Couno11 
or warrants referred to in :paragraph 10 hereot prior to 
notitioation ot this Or<ler in Canadian A.rm.y Overseas 
Routine Orders shall be as valid and etteotual aa it thi• 
Order had not been made. 

(SGD) A.U. Hill 

Asst Clerk ot the Pr1YT OoW1011 

.. 
., 
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DELEGATED WARRAUT ?OR om-::.:~~ COUR'l'S-L!AB'l'IAL 

1'0: 

'mE GE!JERAL OITIOER C01~~DING 
2ND CANADI A.l" CORPS . o~ TH& oFn:CER, 
l~OT BELOW TEE lWlK OF :!AJOR-G:W;:::R.'\L, 
ON '.'IR0!.1 YOUR COMM:U~D "!JAY DEVOLVE IN 
YOUR ABSENCE . 

.• 
PURSUA11T and subject to the provisions ot Order-1n­

Oouno11 (PC 3740) of 1 8 May 44. 

I HEREBY authori ::o cind empower 1ou, from time to time aa 
occasion may require , to c onvene a General Court->.!artial 
tor the trial, in acoo:-danoe with Canadian military law, 

...... 

of any person s ubje ot to tha t l a \Y who is under or w1 thin 
the territoria l 11m.1ts or your command and liable to be 
tried by a General Court-1!.artial, whether the otttenoe so f. I 
to be tried shall have been committed before or a ter you 
shall have taken upon yoursalf your o ommand. '.,.:, 

AND I HEREBY authorise and empower you to receive the I · 
proceedings or such Gene l"ft l Courts -llartial and also the l·r.: 
proceedings ot any General Cou.rts-Cartial reterred to you ~ 1~ 
which have been convened by a n of'tioer so authorised and . in::, 
empowered under the provisions ot the said Order-1n-Couno11, · fo.• 
and to oon1'1rm the r lndings and sentences thereof, and to (" 
exercise, as respeot s these oourts and the persons tried , 
by them, the powers created by oanadian m111 tary law in :l· 
the o onl"irming off ioer, in auoh manner as mar be beat tor · 
the good of His Majesty's s ervioe. 

PROVIDED ALWJ...YS that ir by the sentence ot any such 
General Court-Martial an otfio er or a person subj eot to 
Canadian military law as an ottioer has been sentenoed to 
suffer death, pena l servitude or imprisomlent with or 
·dthout hard labour, or to be cashiered or dismissed troa 

Ris Ua j e sty• s service , or & soldier or a person subjeot 
t o Canadian m111 t acy law a s a solc11er has been sentenoe4 
to sutrer death or penal servitude. you shall 1n auoh 
ca se, as also 1n the oa se ot a ny other General Cou.rt­
:.:artial in which you shalJ. think tit so to do, reserve 
oon.firmation ot the findings and sen-cence and transmit 
t he proceedings to me or as you may be otherwise d1reote4 
by me from time to time. 

MID that there may not 1.n any oaae be a 1'a11ure 01' 
justloe from the wain: or a proper person to act as 
.:udge-Advooate, I he r s by em~ower you, in default ot a 
per son deputed by the Judga-Advooate-General, Canadian 
Army Overseas• to nominate and appoint a tit person t'roa 
time to time tor executing the ot'tioe ot .Tudge-Advooate 
ot 8.Il7 suoh General Oourt-Uartial tor the more order.17 
proceedings ot the same. 
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AND tor so doing , this shall be, as well to TOU as to 
any others whom 1 t may oono ern, a suttioient warrant an4 
author1t1'• 

GIVEN under 1q hand 1n the 71•14 thia 12 487 ot June, 
1~44.. 

·-

(Initialed) H.D.o.c. 
(li.D.G. orerar) Lieutenant-General 
General Ottioer Command1ng-1D-Oh1et 

nRS'J.' CANADIAN AlilY 
, 
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NO'l'R o:H ORIGINS OY SEO'l'ION 99 o:r THE llILITIA AO'l. 

OHAP. i;2, R.s.o •• 1927 

l. In the period 1IllD.ediatal1 preoeding Con!'ederat1on, 
the ultimate author! ty for disoipline (including 
oontirmation ot courts martial) within the 
Canadian Militia rested with Her Majesty QUeen 
Victoria. 

2. Arter Confederation, s ection 74 ot "An Aot respeoting 
the ill.litia and no:-ence of the Dominion ot Canada" 
(Chapter 40 ot the Statutes ot Canada, 1868) 
provided, inter alls. , tmt "no sentenoe ot any 
General Court Martial shall. be carried into etteo' 
until appxoved by Her Ma jesty". 

J. The stipulation in section 74 was carried torward 
in all subsequent r·ilitia Aots until, by section 
101 ot 4 Edw. VII , Chap . 23 ot the Statutes ot 
Canada, 1904, the souroe ot approval. was ohanged 
trom His MaJ esty the King to the Governor in 
Couno11. 

4. Section 99 ot the Militia Aot, Ohap. 132, R.s.o., 
1927, thus reoapitulated the earlier provision aa 
amended in 1904. 

(Intomation supplied by Otf'ioe ot the Judge 
Advocate General, Department ot National 

Detenoe, 4 Uay 601 on t"ile H.Q.s. 
2-121-t).) 
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