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Updatesto chapter - Listing by date
2023-01-16

Section 1: Amended Chapter description.

Section 2: Updated definitions.

Section 3: Added a third objective which supports CBSA’s responsibility for the enforcement of the IRPA.
Section 4.1: Changed title to Authority to arrest and detain a person.

Section 4.3: Removed the BSF508 detention notes form. Added form BSF920, Review of Detention.
Added the new form BSF921, Detention Oversight Form.

Section 6: Remowed reference to A34(2) which was repealed. Remowed the following sections: Grounds
for Detention; Factors: danger to the public; Factors: unlikely to appear; Factors: identity not established;
Factors: detention on entry to complete the examination; Factors: detention on entry for suspected
inadmissibility on grounds of security, violating human or international rights, serious criminality,
criminality or organized criminality; Factors: mandatory arrest and detention of designated foreign
national; Other regulatory factors and best interest of the directly affected child. Added wilnerability factor
to address GBV+ considerations

Section 6.6: Include requirement for an assessment of the files of all wilnerable individuals to determine
suitability for CCMS referral, and for wulnerable individuals to have daily interaction with CBSA staff at
IHCs if appropriate.

Section 7: Detention facilities, has been updated following the opening of BC IHC and new location of the
Laval IHC. An updated list of provincial agreements has been provided.

Section 8.1: Updated to reflect changes in the updated agreement with the Canadian Red Cross.
Section 9: Remowed references to the Detention Notes form. Added the requirement to notify the duty
manager, Hearings, and Detentions (CLO/DLO) of any new detention. Remowved section on the detention
notes form.

Section 9.3: Include timelines for completed DMNSs to be uploaded into GCMS.

Section 9.4: Placement: NRAD has been revised. The review of the initial detention placement has been
revised for IHC regions (Québec, Greater Toronto Area and Pacific) and for non-IHC regions. Include
requirement for supenvisor to review subsequent re-assessments. Form BSF754 has been updated.
Added definition of major breach. Added requirement to consider the detainee’s preferred language of
senice. Include timelines for completed NRADs to be uploaded into GCMS. Include requirement for an
assessment of the files of all winerable individuals to determine suitability for CCMS referral, and for
wilnerable individuals to have daily interaction with CBSA staff at IHCs if appropriate.

Section 9.5: Triage Policy added.

Section 9.6: Management review of detention cases has been revised. Management review of the
detention to be recorded on the Detention Oversight Form. Instructions included for correcting errors on
completed forms.

Section 10: Update to care of detainees

Section 10.1: Added procedure on the use of personal items or blankets for detained individuals in short
term care.

Section 10.2: Updated language for improved clarity on monitoring of individuals on enhanced watch.
Include requirement for an assessment of the files of all wilnerable individuals to determine suitability for
CCMS referral, and for wulnerable individuals to have daily interaction with CBSA staff at IHCs if
appropriate.

Section 10.3: Updated for clarity.



Section 11: Section updated to improve readability. IHCs and areas served now includes the BC IHC.
Updated note that contracted security guards cannot transport detainees by air.

Section 12: Added the Review of Detention Form (BSF920).

Section 12.2: Updated the Authority to Release from Detention form BSF566 to facilitate short temporary
releases.

Annex: Remowved National Directive for the Detention or Housing of Minors. Text incorporated into
Section 6.

Annex A: Changed to Detention Oversight Form

Annex D: Language Profile of Provincial Correctional Facilities

Annex E: Protocol Regarding the Death of an Individual Detained Pursuant to the Immigration and
Refugee Protection Act

2020-03-23

6.7, Factors: detention on entry to complete the examination, clarifications have been added regarding
urgent medical treatments.

Section 6.10: Other regulatory factors and 6.11, Detention of minor children (under 18 years of age),
have been updated following the introduction of two IRPR amendments.

Section 7: Detentions facilities has been updated.

Section 9: Procedure: detention, the table has been updated.

Section 9.1: Multiple sections have been reorganized to ease the reading.

Section 4.3: Forms and publications, Detention Cell Log and Instructions (BSF481) and Detention Cell
Log (BSF481-1) have been merged. The BSF508, previously named Review of Detention by Officer, has
been revised and renamed to Detention Notes.

Section 6.6: Factors: identity not established, paragraphs on cooperation have been revised.

Section Data entry has been updated.

Section 9.3: Order for Detention has been created.

Section 9.4; Detainee medical needs, subsequent assessment requirements and section 9.5,
Placement: National risk assessment for detention have been revised.

Section 9.6: Management review of detention cases has been revised to streamline the reviewing
process.

Section 10.2: In-custody death or life threatening condition notification has been created.

Section 11to 11.6: created to clarify the placement and transfer of detainees from a non-IHC regions to
an [HC.

Section 12: Procedure: release by officer before the first detention review, the table has been updated.
Section 13: Transitional measures, has been erased.

Annex A: Detentions check list has been created.

Annex B: National directive for the detention or housing of minors has been updated following the
introduction of two IRPR amendments.

2018-11-20

Section 3.1: Authority to detain a person, Section 3.2 Regulatory factors and conditions, Section 5.3
Grounds for detention and section 5.8 have been updated with the coming into force of the Protecting
Canada’s Immigration System Act.

Section 3.3: Forms and publications, available gender identities has been clarified.

Section 5.4 t0 5.8: have been mowved and updated with new detention factors.

Section 5.9, Factors: mandatory arrest and detention of designated foreign national has been created.



The section on the Alternatives to Detention has been remowved and transferred to the ENF 34.

Section 5.12: housing of minor children (under 18 years of age), has been added.

Section 5.13: wlnerable groups, the term “wilnerable groups”, has been renamed “wlnerable persons”.
Section 5.13 and 5.14: redundant text have been moved and a new jurisprudence case has been added.
Section 7, Detention: procedure, has been reshaped to facilitate its use by officers.

Section 7.2: Officer’s detention notes, has been mowved.

Section 7.3: Management review of detention decision, has been updated.

Section 8: Care of the detainee while awaiting transfer and Section 8.1 Procedure: suicidal and self-
harmful detainee have been added.

Section 9.1: National risk assessment for detention, clarifications have been added regarding offences
where a detainee was found not guilty and common crime examples have been added.

Section 9.3: Vehicular transport of detainees has been added.

Section 10: Procedure: release by officer before the first detention review, has been modified and section
10.1 has been added with information regarding release of designated foreign nationals.

Section 12.1: Canadian Red Cross, has been updatedto add information regarding the CBSA
notification requests.

Annex A: Detentions check list has been created

Annex C: Child protection senices and family centres, was been updated with information for Atlantic
and Prairies regions.

2018-02-12

ENF 20 has been updated to reflect changes to the “National Risk Assessment” and “Detainee Medical
Needs” forms. Further, changes have been made to reflect the decision-making process regarding
detention. These changes will ensure that officers have clear guidance regarding detention decisions and
placement of a detainee in a Canada Border Senices Agency Immigration Holding Centre or provincial
correctional facility.

Section 1, “What this chapter is about”, has been updated to add contact information.

Section 3.3, “Forms and publications”, has been amended, and the brochure titled “Information for People
Detained Under the Immigration and Refugee Protection Act” has been added.

Section 5.8, “Identity”, has been amended to remowve information contained in other sections.

Section 5.10, “Detention of minor children (under 18 years of age)”, has been amended, and a new
reference to the “National Directive for the Detention or Housing of Minors” has been added in Annex A.
Section 5.11, “Vulnerable groups”, has been moved and updated to include new wilnerable groups.
Section 5.12, “Alternatives to detention”, and section 5.13, “Third party risk management programs”, have
been remowved as their content will be in ENF 34.

Multiple sections have been updated to reflect the name change of Citizenship and Immigration

Canada (CIC) to Immigration, Refugees and Citizenship Canada (IRCC) and of the Minister of Citizenship
and Immigration to the Minister of Immigration, Refugees and Citizenship.

Section 6, has been updated with new definitions for “alternatives to detention”, “best interests of the
child” and “unaccompanied minor”.

Section 8.1, “Procedure: Review of Detention Decision”, has been created to clarify when the officer’s
initial detention decision must be reviewed by another officer.

Section 8.2, “Informing the Immigration and Refugee Board of a Detention review”, has been created.
Sections 9, 9.1, 9.2 and 9.3, “Transfer of a detainee”, have been rewritten to include new directives
regarding the national risk assessment for detention form, the detainee medical needs form and the
vehicular transport of detainees.



Section 10, “Procedure: Release by officer”, has been updated to remowe information contained in other
sections.

Sections 11, 11.1,11.2 and 11.3, “Place of detention”, have been moved and revised to include types of
detention facilities, levels of risk and new detention agreements with provincial governments.

Section 12, “Detentions Program Monitoring”, has been added.

Section 13, “Transitional measures”, has been moved.

2015-12-22

The detention forms have been updated and converted to the CBSA numbering system (BSF304, 579,
507 E, 508 E, 566, 524, 481, 481-1, 578, 754, 754-1, 674 and 735).

Section 8, “Procedure: Detention”, has been updated to remowve information contained in other chapters.
Section 9, “Procedure: National risk assessment for detention”, and section 9.1, “National risk
reassessment for detention”, have been created to include a new requirement to ensure the safety and
well-being of detainees.

Section 12, “Place of detention”, has been amended to reflect the closure of the Kingston Immigration
Holding Centre and the maximum length of detention at Vancouver — IHC has been reduced to 48 hours.
Multiples sections have been updated following the Field Operations Support System (FOSS)
decommissioning.



1. What this chapter is about

This chapter offers guidance to Canada Border Senices Agency (CBSA) officers on how to manage
immigration detention cases once a decision has been made by a designated official to arrest and detain
under IRPA. It also states the principles underlying CBSA'’s detention policy and describes the
administrative and legal framework within which detention operates.

References to IRPA appear in the text with an "A" prefix followed by the section number. References to
the Immigration and Refugee Protection Regulations (IRPR) appear with an "R" prefix followed by the

section number.

Requests for clarification, questions and comments in relation to this manual should be addressed to the
CBSA Detentions Unit Programs Branch’s generic mailbox at Detention-Programs@chbsa-asfc.gc.ca.

2. Definitions

Alternative Arrangement for
Minors (AAM)

Alternatives to
Detention (ATDs)

Best Interests of the
Child (BIOC)

Criminal organization within
the meaning of A121.1(1)
Detainee or Detained

Family

Housed Minor

The transfer of custody of an accompanied or unaccompanied non-
detained minor to a family member or a trusted friend/community member
(who is not under CBSA custody), child protection senices or a
community based organization. AAMis a process in the CBSA’s
National Case Management System (NCMS).

An alternative to detention is any condition that may be imposed on an
individual to offset a risk they represent to the enforcement objectives
and the mandate of the Canada Border Senices Agency (CBSA). Refer
to ENF 34, Alternatives to Detention

An international principle to ensure children enjoy the full and effective
benefit of all their rights recognized in Canadian law and the Convention
on the Rights of the Child. It is also a rule of procedure that includes an
assessment of the possible impact (positive or negative) of a decision
regarding the child or children concerned.

means a criminal organization as defined in subsection 467.1(1) of the
Criminal Code.

An adult or minor subject to an Order for Detention under A55 of the
IRPA

Consists of a parent(s) or legal guardian(s) (p/lg) and a dependent minor.
This may also include family members as defined by IRPR and situations
where siblings are traveling together without their p/ig.

A foreign national, permanent resident or Canadian citizen who, after the
completion of a BIOC inteniew, is kept with their detained p/lg at an IHC
at the latter's request. A housed minor is not subject to an Order for
Detention and is free to remain and re-enter the IHC subject to the p/lg
consent in accordance with the rules and procedures of that facility.


mailto:Detention-Programs@cbsa-asfc.gc.ca
http://cicintranet.ci.gc.ca/Manuals/Documents/PDF/enf/enf34_e.pdf
https://www.ohchr.org/en/professionalinterest/pages/crc.aspx
https://www.ohchr.org/en/professionalinterest/pages/crc.aspx
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec467.1subsec1_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html

Reasonable grounds to Reasonable grounds are a set of facts and circumstances that would

believe convince a normally prudent and informed person. They are not mere
suspicions. The opinion must have an objective basis.

Reasonable grounds to Reasonable grounds to suspect, a lower standard than to believe, is a set

suspect of facts or circumstances that would lead the ordinarily cautious and
prudent person to have a hunch or suspicion.

Protected person under A protected person is a foreign national on whom refugee protection is

A95(2) conferred under A95(1), and whose claim or application has not
subsequently been deemed to be rejected under A108(3), A109(3) or
Al114(4).

Minor (child) A minor is defined under the IRPA and the Convention on the Rights of
the Child as a person under the age of 18. In some provinces, a youth
aged 16 and 17 is not considered a minor (see Annex B). However, they
are considered to be a minor in the federal context (R249).

Non-Compliance Failure or refusal to comply, as with a law, regulation, or term of a

condition.

Segregation (Administrative) | The separation of persons to prevent association with others.

Unaccompanied minor A person under the age of 18 who is in Canada (at POE or Inland) and is

not accompanied by a parent or a legal guardian.

3. Program objectives

A3(1) & (2) of IRPA which outlines the objectives of the Act lists three objectives that are directly linked to
the CBSA'’s responsibility for the enforcement of IRPA regarding both immigration and refugee programs:

to maintain, throuah the establishment of fair and efficient procedures, the integrity of the
Canadian immigration system;

to protect the health and safety of Canadians and to maintain the security of Canadian
society; and

to promote international justice and security by fostering respect for human rights and by
denying access to Canadian territory to persons who are criminals or security risks.

The detention of permanent residents and foreign nationals meets these objectives by:

protecting Canadian society by detaining those who pose a danger to the public or security
risk

supporting the removal of those who have been denied access to Canadian territory including
those who are criminals, security risks, or who are inadmissible for crimes against humanity;
and

supporting the examination and investigation processes which are key elements in ensuring
the enforcement of IRPA.



4. Theactandregulations
4.1. Authority to arrest and detain a person

The following legislative sections identify the grounds on which an officer may arrest and/or detain a
permanent resident or foreign national. For further information on how to exercise the authority to arrest
and/or detain please see ENF 7 Immigration Investigations and IRPA s.55 Arrests/Detention.

For information about: Section of
IRPA
Arrest and detention with warrant A55(1)

An officer may issue a warrant for the arrest and detention of a permanent resident or a
foreign national who the officer has reasonable grounds to believe is inadmissible and:

e is adanger to the public; or

e is unlikely to appear for examination, an admissibility hearing, for removal from
Canada or at a proceeding that could lead to the making of a removal order by the
Minister under subsection 44(2).

Arrest and detention without warrant A55(2)

An officer may, without a warrant, arrest and detain a foreign national, other than a
protected person,

¢ who the officer has reasonable grounds to believe is inadmissible; and
o is adanger to the public; or
o is unlikely to appear for examination, an admissibility hearing, removal
from Canada, or at a proceeding that could lead to the making of a
removal order by the Minister under subsection A44(2); or
o if the officeris not satisfied as to the identity of the foreign national in the course of
any procedure under this Act.

Detention on entry A55(3)

A permanent resident or a foreign national may, on entry into Canada, be detained if an
officer

e considers it necessary to do so in order for the examination to be completed; or
¢ has reasonable grounds to suspect that the permanent resident or foreign national
is inadmissible on grounds of


http://cicintranet.ci.gc.ca/Manuals/Documents/PDF/enf/enf7_e.pdf

security,

violating human or international rights,
serious criminality, criminality or
organized criminality.

O O O O

Mandatory arrest and detention — designated foreign national

If a designation is made under subsection 20.1(1), an officer must

e detain, on their entry into Canada, a foreign national who, as a result of the
designation, is a designated foreign national and who is 16 years of age or older
on the day of the arrival that is the subject of the designation; or

e arrest and detain without a warrant — or issue a warrant for the arrest and
detention of — a foreign national who, after their entry into Canada, becomes a
designated foreign national as a result of the designation and who was 16 years of
age or older on the day of the arrival that is the subject of the designation.

Notice to the Immigration Division

If a permanent resident or a foreign national is taken into detention, an officer shall without
delay give notice to the Immigration Division.

Release: officer

An officer may order the release from detention of a permanent resident or a foreign
national before the first detention review by the Immigration Division if the officer is of the
opinion that the reasons for the detention no longer exist. The officer may impose any
conditions, including the payment of a deposit or the posting of a guarantee for compliance
with the conditions, that the officer considers necessary.

Minor children

It is affirmed as a principle that a minor child shall be detained only as a measure of last
resort, taking into account the other applicable grounds and criteria including the best
interests of the child.

Ministers’ warrant

The Minister and the Minister of Citizenship and Immigration may issue a warrant for the
arrest and detention of a person who is named in a certificate if they have reasonable
grounds to believe that the person is a danger to national security or to the safety of any
person or is unlikely to appear at a proceeding or for removal.

A55(3.1)

A55(4)

A56(1)

A60

A81

10



4.2. Regulatory factors and conditions

Regulations on detention and release have been dewveloped under A61. Part 14 of the Immigration and
Refugee Protection Regulations (the Regulations) is constructed as follows:

Factorsto be considered R244

244 For the purposes of Division 6 of Part 1 of the Act, the factors set out in this Part shall
be taken into consideration when assessing whether a person

e (a) is unlikely to appear for examination, an admissibility hearing, removal from
Canada, or at a proceeding that could lead to the making of a removal order by the
Minister under subsection 44(2) of the Act;

¢ (b) is adanger to the public; or

e (c)is aforeign national whose identity has not been established.

Factors: Flight risk R245
245 For the purposes of paragraph 244(a), the factors are the following:

e (@) being a fugitive from justice in a foreign jurisdiction in relation to an offence
that, if committed in Canada, would constitute an offence under an Act of
Parliament;

¢ (b) wluntary compliance with any previous departure order;

¢ (c) wluntary compliance with any previously required appearance at an
immigration or criminal proceeding;

e (d) previous compliance with any conditions imposed in respect of entry, release or
a stay of removal;

¢ (e) any previous awidance of examination or escape from custody, or any
previous attempt to do so;

o (f) involvement with a people smuggling or trafficking in persons operation that
would likely lead the person to not appear for a measure referred to in paragraph
244(a) or to be wilnerable to being influenced or coerced by an organization
involved in such an operation to not appear for such a measure; and

¢ (g) the existence of strong ties to a community in Canada.

Factors: Danger to the public R246
246 For the purposes of paragraph 244(b), the factors are the following:
e (@) the fact that the person constitutes, in the opinion of the Minister, a danger to

the public in Canada or a danger to the security of Canada under paragraph
101(2)(b), subparagraph 113(d)(i) or (ii) or paragraph 115(2)(a) or (b) of the Act;

11



¢ (b) association with a criminal organization within the meaning of subsection
121(2) of the Act;

e (c) engagement in people smuggling or trafficking in persons;

e (d) conviction in Canada under an Act of Parliament for

o (i) asexual offence, or
o (ii) an offence involving violence or weapons;

e (e) conviction for an offence in Canada under any of the following provisions of

the Controlled Drugs and Substances Act, namely,
o (i) section 5 (trafficking),
o (i) section 6 (importing and exporting), and
o (iii) section 7 (production);

¢ (f) conviction outside Canada, or the existence of pending charges outside
Canada, for an offence that, if committed in Canada, would constitute an offence
under an Act of Parliament for

o (i) asexual offence, or
o (ii) an offence involving violence or weapons;

e (g) conviction outside Canada, or the existence of pending charges outside
Canada, for an offence that, if committed in Canada, would constitute an offence
under any of the following provisions of the Controlled Drugs and Substances Act,
namely,

o (i) section 5 (trafficking),
o (ii) section 6 (importing and exporting), and
o (iii) section 7 (production);
¢ (h) conviction for an offence in Canada under any of the following provisions of
the Cannabis Act, namely,
o (i) section 9 (distribution),
o (i) section 10 (selling),
o (i) section 11 (importing and exporting), and
o (iv) section 12 (production); and

e (i) conviction outside Canada, or the existence of pending charges outside
Canada, for an offence that, if committed in Canada, would constitute an offence
under any of the following provisions of the Cannabis Act, namely,

(i) section 9 (distribution),

o (i) section 10 (selling),

o (i) section 11 (importing and exporting), and

o (iv) section 12 (production).

O

Factors: Identity not established R247
247 (1) For the purposes of paragraph 244(c), the factors are the following:

o (a) the foreign national’s cooperation in providing evidence of their identity
or assisting the Department or the Canada Border Senices Agency in
obtaining evidence of their identity, in providing the date and place of their
birth as well as the names of their mother and father, in providing detailed
information on the itinerary they followed in travelling to Canada or in
completing an application for a travel document;

12
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o (b) inthe case of a foreign national who makes a claim for refugee
protection, the possibility of obtaining identity documents or information
without diwulging personal information to government officials of their
country of nationality or, if there is no country of nationality, their country of
former habitual residence;

o (c) the foreign national’s destruction of their identity or travel documents,
or the use of fraudulent documents by the foreign national in order to
mislead the Department or the Canada Border Senices Agency, and the
circumstances under which the foreign national acted;

o (d) the provision of contradictory information by the foreign national with
respect to their identity during the processing of an application by the
Department or the Canada Border Senices Agency; and

o (e) the existence of documents that contradict information provided by the
foreign national with respect to their identity.

¢ Marginal note: Non-application to minors

(2) Consideration of the factors set out in paragraph (1)(a) shall not have an adverse
impact with respect to minor children referred to in section 249.

Other factors R248

If it is determined that there are grounds for detention, the following factors shall be
considered before a decision on detention or release:

e the reason for detention;

e the length of time in detention;

e whether there are any elements that can assist in determining the length of time
that detention is likely to continue and, if so, that length of time;

e any unexplained delays or unexplained lack of diligence caused by the Canada
Border Senices Agency (CBSA) or the person concerned; and

e the existence of Alternatives to Detention (ATDS).

Best interests of the child R248.1

For the purpose of paragraph 248(f) and for the application, in respect of children who are
under 18 years of age, of the principle affirmed in section 60 of the Act, that a minor child
shall be detained only as a measure of last resort, the following factors must be considered
when determining the best interests of the child:

o (&) the child’s physical, emotional and psychological well-being;
o (b) the child’s healthcare and educational needs;

o (c) the importance of maintaining relationships and the stability of the family
environment, and the possible effect on the child of disrupting those relationships or
that stability;

13



o (d) the care, protection and safety needs of the child; and

o (e) the child’s views and preferences, provided the child is capable of forming their own
views or expressing their preferences, taking into consideration the child’s age and
maturity.

Marginal note: Degree of dependence

For the purpose of paragraph 248(f), the level of dependency of the child on the person for
whom there are grounds to detain shall also be considered when determining the best
interests of the child.

Special considerations for minor children R249

For the application of the principle affirmed in section 60 of the Act that a minor child shall
be detained only as a measure of last resort, the special considerations that apply in
relation to the detention of minor children who are less than 18 years of age are

¢ the availability of alternative arrangements with local child-care agencies or
child protection senvices for the care and protection of the minor children;

e the anticipated length of detention;

e therisk of continued control by the human smugglers or traffickers who
brought the children to Canada;

¢ the type of detention facility envisaged and the conditions of detention;

e the availability of accommodation that allows for the segregation of the minor
children from adult detainees who are not the parent of or the adult legally
responsible for the detained minor children; and

e the availability of senices in the detention facility, including education,
counselling and recreation.

4.3. Forms and publications

Seweral forms require the gender identity of detainees to ensure their safety and well-being. Detention
forms will progressively be updated to reflect all available gender identities as follows: male, female and

non binary (X) options. The Xidentifier is an option that may be chosen by individuals who do not identify
exclusively as male or female, as well as two-spirit individuals.

Form title Form number
Order for Detention BSF304
Detention Cell Log BSF481
Review of Detention BSF920

14


http://atlas/forms-formulaires/eb-dgel/bsf304.pdf
http://atlas/forms-formulaires/eb-dgel/bsf481.pdf
http://atlas/forms-formulaires/eb-dgel/bsf920.pdf

Minister's Opinion Regarding the Foreign National’s Identity (under subsection
58(1)(d) of the Immigration and Refugee Protection Act)

Request for Admissibility Hearing/Detention Review Pursuant to the Immigration
Division Rules

Notice of Arrest and/or Detention
Authority to Release from Detention
Detention (stickers)

Detainee Medical Needs

Request for Release from Mandatory Detention — Exceptional Circumstances
(pursuant to paragraph 58.1(1) of the Immigration and Refugee Protection Act)

National Risk Assessment for Detention

Notice of Rights Conferred by the Canadian Charter of Rights and Freedoms and
by the Vienna Convention Following Section 55 of the Immigration and Refugee
Protection Act Arrest or Detention

Detention Oversight Form

Information for people detained under the Immigration and Refugee Protection Act | |

(brochure)

Acknowledgement of Conditions - Immigration and Refugee Protection Act (IRPA)

Request to Transfer Detainee to an Immigration Holding Centre

BSF510
BSF524
BSF561
BSFE566
BSF578
BSF674
BSF735
BSF754
BSF776
BSF921
BSF5012
e English
e French
e Arabic
e Chinese
Simplified
e Chinese
Traditional
e Hindi
Japanese
e Korean
e Farsi
e Portuguese
e Punjabi
e Russian
e Spanish
e Tagalog
e Tamil
e Urdu
BSF821
BSF915
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http://atlas/forms-formulaires/eb-dgel/bsf510.pdf
https://www.cbsa-asfc.gc.ca/publications/forms-formulaires/bsf524.pdf
http://atlas/toolkit-outils/forms-formulaires/index_eng.asp
http://atlas/forms-formulaires/eb-dgel/bsf566.pdf
http://atlas/forms-formulaires/cab-dgsi/bsf578.pdf
http://atlas/forms-formulaires/eb-dgel/bsf674.pdf
http://atlas/forms-formulaires/eb-dgel/bsf735.pdf
http://atlas/forms-formulaires/eb-dgel/bsf754.pdf
http://atlas/forms-formulaires/eb-dgel/bsf776.pdf
http://atlas/forms-formulaires/eb-dgel/bsf921.pdf
http://www.cbsa-asfc.gc.ca/publications/pub/bsf5012-eng.pdf
http://www.cbsa-asfc.gc.ca/publications/pub/bsf5012-fra.pdf
http://www.cbsa-asfc.gc.ca/publications/pub/bsf5012-13.pdf
http://www.cbsa-asfc.gc.ca/publications/pub/bsf5012-1.pdf
http://www.cbsa-asfc.gc.ca/publications/pub/bsf5012-1.pdf
http://www.cbsa-asfc.gc.ca/publications/pub/bsf5012-2.pdf
http://www.cbsa-asfc.gc.ca/publications/pub/bsf5012-2.pdf
http://www.cbsa-asfc.gc.ca/publications/pub/bsf5012-3.pdf
http://www.cbsa-asfc.gc.ca/publications/pub/bsf5012-4.pdf
http://www.cbsa-asfc.gc.ca/publications/pub/bsf5012-5.pdf
http://www.cbsa-asfc.gc.ca/publications/pub/bsf5012-14.pdf
http://www.cbsa-asfc.gc.ca/publications/pub/bsf5012-6.pdf
http://www.cbsa-asfc.gc.ca/publications/pub/bsf5012-7.pdf
http://www.cbsa-asfc.gc.ca/publications/pub/bsf5012-11.pdf
http://www.cbsa-asfc.gc.ca/publications/pub/bsf5012-8.pdf
http://www.cbsa-asfc.gc.ca/publications/pub/bsf5012-9.pdf
http://www.cbsa-asfc.gc.ca/publications/pub/bsf5012-10.pdf
http://www.cbsa-asfc.gc.ca/publications/pub/bsf5012-12.pdf
http://atlas/forms-formulaires/eb-dgel/bsf821.pdf
http://atlas/forms-formulaires/eb-dgel/bsf915.pdf

5. Instruments and delegations

The Minister of Immigration, Refugees and Citizenship is responsible for the administration of the Act with

the exception of the areas for which the Minister of Public Safety has assumed responsibility as described
below A4(2).

4(2) The Minister of Public Safety is responsible for the administration of the Act as it relates tothe
following:

e examinations at ports of entry;

o the enforcement of the Act, including arrest, detention and removal;

¢ the establishment of policies respecting the enforcement of the Act and inadmissibility on grounds
of security, organized criminality or violating human or international rights; or

e declarations under 42.1 regarding determinations under any of A34, A35(2) and A37(2).

IRPA provides officers with the discretionary authority or power to arrest and detain under A55. A56
designates to officers the authority, prior to the first detention review, to release a person from detention
if, in their opinion, the reasons for detention no longer exist.

In order to confirm which CBSA officials have the authority to arrest and detain under IRPA, consult the
CBSA Designation of Officers and Delegation of Authority document found in IL 3.

6. Departmental policy
6.1. Principles

The CBSA is guided by the following principles governing the treatment of persons detained under the

Act:

immigration detention is an administrative detention and must not be punitive in nature;

persons detained under IRPA are treated with dignity and respect at all times;

persons are detained in an environment that is safe and secure;

persons are treated in a manner that is commensurate with the level of risk they pose to public

safety or the integrity of the immigration program;

e persons are duly and appropriately considered for ATD throughout the detention continuum,
which includes before every detention review.

e detention operations are conducted in a transparent manner, while respecting the privacy of the
detained persons;

e aminor child shall be detained only as a measure of last resort, taking into account the other
applicable grounds and criteria including the best interests of the child;

e people who are detained are informed of their legal rights, are given an opportunity to exercise
their rights and are informed of the status of their case;
feedback is welcomed by the CBSA and all detainees have access to a feedback process;
for Immigration Holding Centres (IHC), the CBSA maintains national detention standards that
incorporate international standards;

e monitoring of the CBSA compliance with these standards will be conducted regularly by an
external agency;

e inCBSA IHC’s, the CBSA makes reasonable efforts to meet the physical, emotional and spiritual
needs of detained persons in a way that is culturally appropriate.
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http://cicintranet.ci.gc.ca/Manuals/immigration/il/il3/index_e.asp

6.2. General

The CBSA recognizes that to deny individuals their liberty is a decision that requires a sensitive and
balanced assessment of risk. In exercising their discretionary authority to detain, officers must consider

ATDs, individual assessment of the case and the impact of release. Additionally, it requires arisk
management approach that supports decision making within the context of the following priorities:

o Where safety or security concerns are identified (including criminality, terrorism or violent
behaviour);

e To support removal where removal is imminent and where a flight risk has been identified,;

e Where there are significant concerns regarding a person’s identity including multiple identity

documents, false documents, lack of travel documents or non-cooperation in assisting an officer
to establish their identity.

6.3. National immigration detention standards

The CBSA has deweloped enhanced National Immigration Detention Standards. These guidelines
describe the treatment of detainees in immigration holding centers and non-CBSA detention facilities. The
standards reflect the CBSA’s ongoing commitment to improving immigration detention conditions. This

means ensuring that all individuals are treated in a dignified and humane manner. The standards aim to
ensure national consistency in the administration of the detention program.

The CBSA prepared the standards under section 5(1)(a) of the Canada Border Senvices Act, which
provides support for the enforcement of border legislation, allowing the CBSA to manage the immigration

detention process. The CBSA will review and revise the standards as needed, to reflect any issues that
arise from their application and to ensure they continue to align with future policies and programming.

The national detention standards were developed to:

e Guide the administration of the detention program and the care of individuals detained under
IRPA,

o Reflect the CBSA’s ongoing commitment to improving immigration detention conditions, ensuring
that all individuals are treated in a dignified and humane manner, commensurate with their level
of risk, while ensuring a safe and secure environment for staff and detainees,

e Ensure national consistency in the delivery of the detention program across Immigration Holding
Centres (IHCs) and non-CBSA detention facilities where possible,
Enhance program transparency, by their publication on the CBSA website, and
Mirror CBSA’s vision of immigration detention as it evolves.

The standards provide guidance under the following six themes: Safety, Security, Order, Care, Activities,
Administration and Management. Each region dewvelops Post Orders and Standard Operating
Procedures that align with the detention standards, and incorporates the different regional operational
realities.

Please see the National Immigration Detention Standards for additional guidance.
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http://apollo.omega.dce-eir.net/livelink/llisapi.dll?func=ll&objId=70545068&objAction=browse&viewType=1
http://apollo.omega.dce-eir.net/livelink/llisapi.dll?func=ll&objId=70545068&objAction=browse&viewType=1

6.4. Alternatives to Detention

The CBSA'’s application of its detention authorities is risk-based and supports the selective use of
detention. Newertheless, detention is a last resort and Alternatives to Detention (ATD) are always
considered, with the CBSA relying on various alternatives to detaining individuals in an Immigration
Holding Centre (IHC) or a provincial facility. Within the first 48 hours of detention the CBSA, and
thereafter the Immigration and Refugee Board (IRB), can impose conditions on an individual and release
them from detention where any identified risk can be mitigated.

Various ATDs are available and officers must consider them prior to detention and while the individual
remains in detention. Officers should consider the individual’s immigration history and potential risk
against the maximum risk that can be mitigated through each ATD. Of note remains the fact that,
accessibility to ATDs may differ between ports of entry and inland enforcement offices. The availability of
ATDs may be impacted by the time or day of the arrest as some of them require involvement from third
parties (e.g. guarantor and senice provider). For more information on the ATD Program, see ENF 34
Alternatives to Detention.

Should an ATD be considered appropriate but was not accessible/available at the time of the detention
(i.e. a potential guarantor was identified but could not appear at the office), it should be included in the

notice of arrest because hearings officers may make an application for an early detention review if
continued detention is no longer justified.

For more information on deposits and guarantees, see the ENF 8 Deposits and Guarantees.

6.5. Detention of minor children (under 18 years of age)

A minor child may be detained if grounds for detention exist under section A55. Section A60 affirms the

principle that the detention of a minor must be a measure of last resort, taking into account other
applicable grounds and criteria, including the bestinterests of the child (BIOC).

The United Nations Convention on the Rights of the Child (CRC), to which Canada is a party, states that
the BIOC shall be a primary consideration in all state actions concerning children. In recognizing the
wilnerability of children and research on the detrimental effects of detention and family separation on
children, the CBSA deweloped the National Directive for the Detention or Housing of Minors for
operational use, to achieve better and consistent outcomes for minors affected by Canada’s immigration

detention system. Canada’s international obligations and domestic legislative and policy frameworks are
the broad underpinnings of this Directive.

The objectives of the National Directive or the Detention or Housing of Minors are:

1. To stop detaining or housing minors, and family separation except in extremely limited
circumstances.

2. To actively and continuously seek ATDs or AAMs when unconditional release is inappropriate.

3. To preserve the family unit for overall well-being and continuity of care.

4. To ensure that the detention or housing of a minor or the separation of a minor from his/her
detained p/lg is for the shortest time possible.
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http://cicintranet.ci.gc.ca/Manuals/Documents/PDF/enf/enf34_e.pdf
http://cicintranet.ci.gc.ca/Manuals/Documents/PDF/enf/enf08_e.pdf
https://www.cbsa-asfc.gc.ca/security-securite/detent/nddhm-dndhm-eng.html

5. To never place minors in segregation (or segregate them) at an IHC, provincial or any other
facility.

Fundamental considerations

1. Detention of a minor is a measure of last resort (A60 abowe). Detention is to be awoided to the
greatest extent possible and applied for the shortest period possible.

2. ATDs must always be considered first for minors and their p/lg and be actively pursued until
release.

3. The unity of families is to be highly factored in all detention-related decisions.

4. The BIOC are a primary consideration and may only be outweighed by other significant
considerations such as public safety (i.e. R245 Flight Risk (a) (f) and R246 Danger to the Public),
or national security.

5. Detention may be considered when historic, consistent and willful breaches of IRPA or IRPR are
demonstrated.

6. The BIOC assessment is to be conducted prior to any decision to detain or house a minor or
separate a minor from his/her detained p/lg; and should also be conducted on a continual basis
(Section 8(2)).

7. Only in extremely limited circumstances may a minor be detained or housed if no suitable ATDs
can be found:

a) ifitisinthe BIOC to be housed with their p/lg;

b) there are well-founded reasons to believe the minor is a danger to the public;

¢) whenidentity is a serious concern but only insofar as there are well-founded reasons to
believe the minor or his or her p/lg may represent a risk to public safety and national
security; and

d) the family is scheduled or can be scheduled for removal within seven days and has
demonstrated a consistent pattern of non-compliance and willful breaches of conditions
or violations of the Act or Regulations elevating the risk of unlikely to appear for removal.

8. Where detention is warranted:

a) detention or housing must be for the shortest period of time;

b) ATDs will be reviewed by a CBSA officer in consultation with the minor's p/lg, and
counsel where applicable, on a weekly basis to prevent prolonged detention;

¢) anunaccompanied minor should never be housed for more than 48 hours at an IHC
except where danger to the public considerations have been raised.

d) there shall be no comingling of unaccompanied minors and other non-familial adult
detainees.

€) no minor (accompanied or unaccompanied) shall be placed in segregation or be
segregated.

f) families must not be separated within the detention facility where possible; and

g) there shall be access to education, recreation, medical and counselling senices, and
proper nutrition in accordance with detention standards and international obligations.

6.5.1. The best interests of the child (BIOC)

R248(f) requires that the best interests of a directly affected child who is under 18 years of age shall be
considered before a decision is made on detention or release. There is no limitation regarding the directly
affected child location (i.e. in Canada or abroad) or whether the minor is detained, housed or is released.
Mental health evidence is clear that both detention and family separation have detrimental consequences
for children's well-being. The BIOC are best achieved where children are united with their families in
community-based, non-custodial settings where possible. To assess the best interests of a directly
affected child or the BIOC when the child is detained, R248.1(1) provides a non-exhaustive list of factors
that officers and Immigration Division members must consider:
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6.5.2.

6.5.3.

On all detention decisions that affect minors, CBSA officers must consider the BIOC as a primary
consideration.
To facilitate decision-making, the BIOC is to be determined separately and prior to the decision to
detain the p/lg. It needs to be reviewed on an ongoing basis (includes observations and day to
day interactions) based on the legal situation of the minor and their p/lg and their well-being.
Officers shall use, but are not limited to, the list of factors to determine the BIOC:

a. the child's physical, mental and emotional needs
the child's educational needs
the presenvation of the family environment and maintaining relationships
the care, protection and safety of the child
the lewvel of dependency between the child and the parent or guardian;
the child's views, if they can be reasonably ascertained; and

g. any other relevant factor.
The BIOC is to be determined on a case-by-case basis taking all relevant information related to
the minor's situation into account; the interests and rights of the p/lg are taken into consideration
subsequent to the BIOC determination.
CBSA officers must give minors capable of forming their own views the opportunity to express
those views freely in all matters regarding their detention, housing or family separation. Their
views should be given due weight in accordance to their age and level of maturity. Although the
officer is not bound by their views, they must be considered and duly noted in the determination
of what is in the BIOC.

~ooo00o

Family unity

Every effort must be made to presenve the family unit for overall well-being and continuity of care.
Families must be released with or without conditions to the greatest extent possible. Where
unconditional release is not possible, an ATD should be used.

o When p/lg are detained, and public safety (i.e. R245 Flight Risk and R246 Danger to the
Public) and/or national security are not an issue, officers must make every effort to find
an appropriate ATD.

o Where public safety (i.e. R245 Flight Risk and R246 Danger to the Public) and/or national
security are raised, every effort shall be made to find an ATD that sufficiently mitigates
the concerns.

Though it is crucial to maintain the family unit, there may be exceptional circumstances where it is
not possible. Where an ATD is not appropriate for the family or either parent following a
thorough review of community based options and release conditions, CBSA officers with the p/Ig
and relatives or CBO shall find a solution for the temporary care of the minor if this is in the BIOC.
Contact information of the organization and/or person charged with temporary care of the minor
must be indicated in the minor's file (or the p/Ig file if the minor is a Canadian citizen). Subject to
their level of comprehension, the minor should be given Legal Aid and Provincial Child Advocate
contact information.

If a minor is separated from their family, access to the p/lg must be facilitated and the CBSA
officer must inform them of the steps being taken, unless the provision of the information is
contrary to the BIOC and compromises the safety and well-being of the minor.

Child protection services (CPS)
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1.

6.5.4.

CPS are responsible for the safety, well-being and familial stability of children, which may involve
investigations into abuse or neglect of children. They can also connect families to community
resources to address issues like mental health, settlement, temporary accommodations, and
provide guidance / advice on the BIOC. Most CBOs are equipped to provide the aforementioned.
CBSA officers shall consult the p/lg prior to contacting CPS unless the situation falls within the
duty to report under child welfare legislation. Accordingly, CBSA officers must contact CPS if
abuse, neglect or other serious concerns are suspected or identified. Additional reasons for CPS
contact are as follows:

a. Atrauma experienced by a minor;

b. Identified safety issues while in custody due to p/lg abuse and/or neglect; and

c. Parents may be facing criminal charges and due to the nature of the charges, may be

separated from their children (i.e. incarcerated in a separate institution).

Refer to Annex B for a list of Child protection senvices.

Arrest and detention of a minor

Upon the decision to arrest and detain a minor (accompanied or unaccompanied), the CBSA
officer must advise his/her supenisor immediately. The officers must note all the ATDs that they
considered before concluding that detention is absolutely necessary and cannot be awided.
Another officer must review the officer's initial detention decision. This officer is responsible for
reviewing the case considering any new information and for authorizing release under A56 if
justified. If, upon internal review, the detention decision is upheld, then the Immigration Division of
the IRB will review the reasons for continuing with the detention within 48 hours following the start
of the detention or as soon as possible thereafter. Of note, the CBSA will continue to conduct the
BIOC assessments to inform the positiontaken at IRB reviews until release.

Where possible, the initial decision-maker shall take the lead in the active case management of
the minor's file throughout the immigration enforcement stream for the best case owersight.
CBSA officers must ensure the security, safety, and protection of the minor under
arrest/detention. In addition,

a. Minors shall not be handcuffed except in extreme circumstances. Officers must assess
the risk and act on reasonable grounds when deciding to handcuff a minor. Extreme
circumstances are limited to danger to the public, threat posed to an officer(s), the public
or self-harm;

b. CBSA officers will not handcuff detained p/Ig in front of their children other than under
extreme circumstances (as abowe) or if the detained person has a violent criminal past;
and

c. CBSA officers will not conduct personal searches or frisking of a detained p/lg in front of
a minor other than under extreme circumstances (as abowe), or if the detained person
has aviolent criminal past. Officers must make every effort to conduct searches outside
the view of the minor, unless doing so would cause more distress tothe child.

Regardless of the age of the person arrested, a Notice of Arrest and/or Detention, Order for
Detention (form) a National Risk Assessment for Detention and Detainee Medical forms must be
completed for a detention made under A55 of the IRPA. Officers must clearly articulate reasons
and grounds for arrest and detention when completing the documents, and be mindful of the
importance of taking thorough and complete notes supporting their decisions and actions.

If the detention involves an unaccompanied minor, the CBSA must notify the Canadian Red
Cross Society (CRCS) immediately following the first 48hr detention review by the IRB.
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6.5.5. Unaccompanied minors

For appearances before the Immigration and Refugee Board (IRB) in situations where an unaccompanied
minor is detained, A167(2) provides that a representative shall be designated for any person who is under
18 years of age or who, in the opinion of the Division, is unable to understand the nature of the

proceedings. For more information on detention review, see ENF 3, Admissibility Hearings and Detention
Review Proceedings.

1. Unaccompanied minors shall never be detained or housed at an IHC unless it is for an
operational reason (e.g. POE arrival at 03:00, outside of normal business hours) and an ATD
cannot be found. In the event that an unaccompanied minor is held at an IHC for more than
24 hours, a CBSA officer must conduct an assessment of the BIOC that includes a thorough ATD
review for the purpose of release. Unaccompanied minors shall also have heightened supenision
(IHC staff), and access to guards, NGO staff and/or other supports as necessary.

2. If the presence of smugglers or traffickers is a concern, the matter must be discussed with CPS to
ensure that adequate protection is provided (refer to Annex B).

3. In most cases, unaccompanied minors are to be released in the care of a CBO or CPS (e.qg. local
Children's Aid Society where a MOU is established) if they do not have a relative or trusted
community link. While in their custody, the organization will make every effort to ensure that the
minor meets CBSA's reporting requirements. Contact information of the organization, relative, or

trusted community member charged with the temporary care of the minor or an IRB Designated
Representative or lawyer must be indicated in the minor's file.

6.5.6. Housing - accompanied minors

A housed minor is a foreign national, permanent resident or Canadian citizen who, after the completion of
a BIOC, is kept with their detained parent(s) or legal guardian(s) at an IHC at the latter’s request.

A housed minor is not subject to an Order for Detention and is free to remain and re-enter the IHC subject
to consent of the parent(s) or legal guardian(s) in accordance with the rules and procedures of t hat
facility. No detention related forms should be issued for a housed minor as they are not detained,
including the Detainee Medical Needs, as these forms are only issued where the IRPA grounds for
detention of the minor are met. However, NCMS tracking of housed minor is required, see section 9.1,
data entry, for more details.

The National Directive for the Detention or Housing of Minors outline that:

1. Accompanied minors shall be housed at an IHC (where available) only if it has been deemed to
be in the BIOC. The CBSA officer must note the ATDs considered for both or one of the p/lg
before concluding that housing was absolutely necessary for the minor and/or family unity.

2. The CBSA officer must explain to the p/lg their option to accept or to refuse housing, and that
their decision will not affect their immigration case; interpreter senices must be offered to the p/lg
to enable clarity and full comprehension of the discussion. A CBSA Supenisor or Superintendent
and the minor's p/lg must provide their written consent prior to housing at an IHC.

3. A p/lg may withdraw their consent at any time by informing the CBSA in writing. The CBSA may
also withdraw their consent under extreme circumstances, such as:

o Inability of the p/lg to care and ensure control of the minor resulting in harm to the minor
and subject to duty of care referral under the child welfare legislation; or
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o An alternative to housing has become available for the accompanying the minor even
after the 48-hour detention review.
4. If a CBSA officer considers withdrawing consent, they must justify this in writing, discuss with the
p/lg, and give them an opportunity to remedy the circumstances.
5. CBSA officers shall conduct a weekly case review to reassess ATDs and the BIOC of
accompanied minors.

6.5.7. Servicesin an IHC

In accordance with international standards, IHCs offer a secure and sanitary environment, proper
nutrition, access to fresh air, access to the health care senices (e.g. psychology and psychiatric supports)
and recreation. Furthermore,

1. Minors shall be housed with both p/lg. to the greatest extent possible in order to preserve the
family unity.

2. The IHC shall adhere to National Detention Standards for accompanied and unaccompanied
minors, and the IHC Manager will be responsible for verifying this.

3. By provincial laws, minors must go to schodl starting at the age of five or six and until they are

between 16 and 18, depending on the province or territory. Qualified teachers will provide in-class
education for minors who are at an IHC after seven-days until they are released.

6.5.8. Transportation and travel

The CBSA Enforcement Manual's Part 6 Chapter 2 on the Vehicular Transport of Persons under Arrest or
Detention is applicable to detained or housed minors. It guarantees the safety and security of individuals
in CBSA custody and OB PRG-2015-34 Transportation of Non-Detained Persons in Agency Vehicles
while Administering CBSA Program Legislation is also relevant. The p/lg is responsible for the care and
control of their children, therefore, they must be kept with them at all times that include situations when
the p/lg or minor must leave the IHC for various reasons: detention review, medical appointment, court
proceeding, immigration examination, etc. NOTE: Section 10 applies to this section.

6.5.9. Reporting

1. All situations involving the detention, housing or separation of the family unit must be reported
immediately to the Border Operations Centre (BOC) as a significant event in the Incident
Reporting Criteria (IRC) of "Child Welfare".

a. The regional Single Reporting Tool (SRT) OB OPS-2017-03 to the BOC must contain the
following information regarding the case:
i.  Tombstone data for the minor involved (UCI, age, gender, citizenship);
ii.  UCI for accompanying parent or guardian (if minor is accompanied); and
iii.  Synopsis of the case containing detailed information regarding the case including
if the minor was accompanied or unaccompanied; detained (and grounds for
detention), housed or separated from a detained p/lg; and detention facility where
they are held.
b. The SRT must contain the information that was considered during the decision-making
process:
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= Information regarding how the BIOC was assessed and outcome of the
assessment (this is relevant for all instances involving minors (whether minors
are detained, housed or separated from their detained p/Ig).
c. The SRT must also contain the information considered regarding actions taken to
mitigate detention of minors or their p/lg:
= Information regarding how and which ATDs were considered in order to minimize
the detention or housing of children, or the separation of children from their p/Ig.
d. Once the BIOC has been conducted and ATDs have been considered, and a minor is
detained or housed in a detention facility, or separated from a detained p/lg, the CBSA
Officer (decision-maker) must report the case to the BOC as soon as possible.
e. Superintendents/managers shall ensure that a notification is sent to the BOC as outlined
abowe.
2. Atfirst contact with an unaccompanied minor (under the age of 18), the CBSA officer will notify
the CRCS in writing as soon as possible by sending an email message
to: IDMP@REDCROSS.CA On the Subject Line, indicate “Unaccompanied Minors” and the
facility or location where the minor is being held. For general information, refer to their
website: http://www.redcross.ca/how-we-help/migrant-and-refugee-senices/promoting-the-rights-
of-immigration-detainees
3. Aggregate reporting on minors will be part of the detention program statistics on-line quarterly
publication that will also include the separation of minors.

6.6. Vulnerable persons

A wilnerable person in the detention context is defined as a person for whom detention may cause a
particular hardship and they must clearly be identified on the National Risk Assessment for Detention
(NRAD) form (see section 9.5). For persons falling into one or more of these categories, officers should
apply the principle that where there is no danger to the public, detention is to be awided, where possible.
Detention of a wilnerable person is not precluded where the individual is considered a danger to the
public. Howewer, it should be for the shortest period of time and should be focused on supporting
imminent removal. Where a winerability has been identified on the NRAD, an assessment for referral to a
Community Case Management and Supenision (CCMS) senvice provider must be completed within 72hrs
of the wilnerability being noted. Unless advised otherwise by health professionals, IHC staff will engage

with wulnerable detainees daily and log these interactions in the Detention Activity Management System
(DAMS).

Vulnerable persons may include but are not limited:

e pregnant women and nursing mothers;

e minors (under 18 years of age) (see section 6.5, “Detention of minor children”);

e persons suffering from a severe medical condition or disability (see note 1 below);

e persons suffering from restricted mobility (see note 1 below);

e persons with a suspected or known mental illness (includes suicidal and self-harmful persons);
¢ \ictims of human trafficking (see note 2 below);

e persons who may face hardship for sexual or gender based reasons or who may be victims or
sunvivors of gender-based violence.

Note 1. To assess if a person’s medical condition, disability or restricted mobility is severe enough to
cause a particular hardship, the officer must take into account the detention facility and available senices.
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The officer must believe that the person cannot be properly managed within the detention facility in
comparison with another detainee without the wilnerability (for instance, a person requires a walker but
the detention facility does not offer this kind of sernvice). Whenin doubt that a person can be satisfactorily

managed within a detention facility, officers should make a decision in consultation with an officer who
works at an IHC, a detention liaison officer (DLO) or a designated regional representative.

Note 2: Victims or suspected victims of human trafficking should never be kept or be in contact with their
trafficker, if known.

6.7. Long-term detention and jurisprudence

The CBSA considers all detentions which have lasted over 99 days to be long-term detentions. Asit is
done for each detention, officers should actively determine if ATDs could be available or suitable to
mitigate the risk. In cases of long-term detentions, officers should carefully document each effort or
progress that has been made to reach an immigration purpose (e.g. to establish the identity or to remove
an individual). A detention must come to an end if it no longer serves an immigration purpose. Pursuant to
A58(1)(d), the Minister's representative is required to demonstrate the possibility of establishing the
identity of the person concerned within a reasonable period of time to justify continued detention on such
grounds. Officers responsible for the identity investigation must follow each of the cases closely and
document any efforts made to establish the person’s identity. This will demonstrate that the CBSA is
making progress and that the individual’s detention is not indefinite. Long-term detentions are more
justifiable where one of the following situations occurs:

e the detained individual is a danger to the public;

¢ ATDs and conditions cannot sufficiently mitigate the danger to the public or the unlikeliness to
appear; or

e Delays can be attributed primarily to the detainee, as a result of their refusal to cooperate with
CBSA in achieving the applicable enforcement outcome.

Jurisprudence

In Sahin v. Canada (Minister of Citizenship and Immigration), [1995] 1 F.C. 214, the Federal Court ruled
that persons cannot be held indefinitely under the provisions of the Immigration Act. There has to be an
end to the process in view. This ruling has been quoted several times in several judgements, even if it

refers to the former Immigration Act. In this case, the reason for detention was that, in the opinion of the

adjudicator, the subject would not report for removal if required to do so. The Court’s decision in this case
set out a four part test regarding detention. These four factors have been integrated into R248.

o The first is that there is a stronger case for justifying a longer detention for someone considered a
danger to the public.

e The second concerns the length of future detention: if it cannot be ascertained, the facts would
favour release.

o The third is a question of who is responsible for any delay: unexplained delay or even
unexplained lack of diligence should count against the offending party.

e The fourth is the availability, effectiveness and appropriateness of ATDs such as outright release,
bail bond, periodic reporting, etc.
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In Lunyamila v. Canada (Public Safety and Emergency Preparedness) 2016 FC 1199, the Federal Court
ruled that persons who are a danger to the public or a flight risk and who are not cooperating with the
Minister’s efforts to remove them from Canada, must continue to be detained until such time as they
cooperate with their removal, except in exceptional circumstances. However, release might be justified in
an exceptional circumstance, such as where there have been unexplained and very substantial delays by
the Minister that are not attributable to the detained person’s lack of cooperation or to an unwillingness on
the part of the Minister to incur substantial costs that would be associated with pursuing non-speculative
possibilities for removal. Where a person is a danger to the public, the greater the risk that the public
would be required to assume under a particular alternative to detention, the more this factor should weigh
in favour of continued detention.

In Canada (Public Safety and Emergency Preparedness) v. Ismail, [2015] 3 FCR 53, 2014 FC 390, the
Federal Court has determined that there is nothing in subsection A58(1) that ties the ability of the
Immigration Division to continue to detain an individual under that provision to the original grounds of
detention under A55. It is thus apparent on the face of the legislation that an individual may originally be

detained by an officer for one reason, on the basis of one standard, but may later be denied release by
the Immigration Division on a different ground, and on the basis of a different standard.

7. Detention facilities

In the administration of the immigration detentions program, the CBSA uses multiple detention facilities to
detain individuals under the IRPA. The placement and transfer of detainees in a detention facility, is
guided by their NRAD score, factors of their case and location.

A142 Every peace officer and every person in immediate charge or control of an immigrant station shall,
when so directed by an officer, execute any warrant or written order issued under this Act for the arrest,
detention or removal from Canada of any permanent resident or foreign national.

A143 A warrant issued or an order to detain made under this Actis, notwithstanding any other law,

sufficient authority to the person to whom it is addressed or who may receive and execute it to arrest and
detain the person with respect to whom the warrant or order was issued or made.

Immigration holding centres

The IHC should always be the default detention facility if risk can be mitigated, in regions where those
facilities are available. Individuals detained under the IRPA who have scored 0 to 4 points and 5to 9
points (if risk can be mitigated in an IHC) on the NRAD form [BSE754] should be held in an IHC. The
CBSA operates three regional IHCs:

e The Laval IHC has a maximum capacity of 152 detainees. It is located at 300 Montée Saint-
Francois, Laval, QC H7C 1S5, 450-661-2001, QUE_CPI|_Agents DL @cbsa-asfc.gc.ca. Laval
IHC senes the following regions: Québec, Atlantic and Northern Ontario (Cornwall and Ottawa
exclusively);

e The Toronto IHC has a maximum capacity of 195 detainees. It is located at 385 Rexdale Bhd,
Toronto, ON MOW 1R9, 416-401-8505, CBSA-ASFC_GTAR_EIOD-Dist_Holding_Centre@chbsa-
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asfc.gc.ca . Near the Pearson International Airport. Toronto IHC serves the following regions:
Greater Toronto Area, Southern Ontario and Northern Ontario (except Cornwall and Ottawa);

e The BC IHC has a maximum capacity of 73 detainees. It is located at 13130 76th Avenue,
Surrey, BC V3W 2V6, 778-591-4223, PAC-Dist CBSA_EID_Detention_Operations@cra-
arc.gc.ca . Surrey IHC serves the following regions: Pacific and Prairies

Provincial correctional facilities

Provincial correctional facilities are used in regions where placement in an IHC is not suitable or not
available. Individuals detained under IRPA who have a total score of 5 to 9 points (if risk cannot be
mitigated in an IHC) and 10 points and more on the NRAD form [BSF754] should be held in a provincial

correctional facility. Please see Annex E for a list of commonly used detention facilities and the official
language of senice available.

The CBSA has seweral arrangements and bilateral agreements with provincial governments to allow the
use of provincial correctional facilities by CBSA detainees. Currently, the CBSA has bilateral agreements
with the following provinces for the purpose of immigration detention: Alberta (2006), Ontario (2015) with
amending agreement (2017) and second amending agreement (2020), Quebec (2017), British Columbia
(2017), New Brunswick (2019), Nova Scotia (2018).

Police stations

In some regions, detainees are detained at police stations or local RCMP detachment for a few days or

less until transferred to a provincial correctional facility or pending transfer to CBSA custody. This is more
common in isolated communities where no IHC nor provincial correctional facility is in near proximity.

8. Detentions program monitoring

The CBSA conducts internal reviews of its detentions program. These reviews help ensure operational
alignment with national and international detention standards, adherence to CBSA national detention
policies and directives, as well as consistency in officer-decision making, enabling effective management
of the program and continual process improvement. In addition, the CBSA’s detentions program is
monitored by other organizations. The regular independent and unbiased monitoring reports have been
key in ensuring that reviews and recommendations are transparent, impartial and in the best interest of
immigration detainees.

8.1. Canadian Red Cross

Since 1999, through arrangements with the federal government, the Canadian Red Cross (CRC) has
been independently monitoring the CBSA’s immigration detention program to ensure that persons
detained pursuant to the IRPA are held and treated in accordance with applicable domestic standards
and in compliance with international instruments to which Canada is signatory. During this time, the CRC
has conducted site visits to IHCs, provincial correctional facilities and other detention facilities across
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Canada and has provided important feedback and expert advice on policies and programs to the CB SA
through their annual reports, detainee visits, communication and regular meetings.

In 2021, the contract was renewed with the CRC for the continued monitoring senices of Canada’s
immigration detention program to ensure that the CBSA’s immigration detention program meets both
national and international immigration detention standards. Under the contract, the CRC conducts
ongoing site visits throughout the year, report on its findings and provide recommendations to the CBSA

to help improve the owerall immigration environment for detainees. To this end, the CBSA collaborates
with the CRC and both parties have agreed to the following:

e The CBSA will provide the CRC unfettered access to all persons being held in detention facilities
under the control and management of the CBSA. As required, the CBSA will escort the CRC and its
resources into IHC facilities and areas where they will meet with immigration detainees to conduct
their confidential meetings.

¢ In cases where the CRC is denied access to non-CBSA facilities, the CBSA Region or Headquarters
will endeavour, to the fullest extent possible and subject to any lawful limitations, to facilitate access
to immigration detainees being held in detention facilities under the control and management of other
federal, provincial, territorial or municipal authorities.

e Following the initial detention review by the IRB and after 48 hours, in accordance with the legislative
and/or procedural protocols established by the CBSA, the CBSA will notify the CRC'’s established
point(s) of contact of unaccompanied minors being detained under the age of 18, or of any other
significant event.

o The CBSA will provide limited information regarding a detainee’s case history (e.g. country of
citizenship and/or country of origin, gender, and language spoken) that is required by the CRC to
effectively conduct monitoring \isits with detainees and which is relevant to assess detention
operations. These data elements do not identify any individual(s) and are not considered personal
information.

e The CBSA will notify the CRC when an emerging issue or incident occurs (e.g. hunger strike,
allegation of abuse, death in custody) so that the CRC may conduct a monitoring visit to ensure the
well-being of other detainees as well as the detention environment.

CBSA Notification Requests

e Unaccompanied Minors: At first contact with an unaccompanied minor, the CBSA regional
management will notify the CRC in writing as soon as possible by sending an email message to:
IDMP@REDCROSS.CA. On the subjectline, the CBSA regional managementis to indicate: “CBSA
Notification Request: Unaccompanied Minors” and the facility or location where the minor is being
held.

e Emerging Issues: Following the same communication protocol, the CBSA regional management will
also notify the CRC when an emerging issue or incident occurs such as a hunger strike, protest,
allegations of abuse, or lockdown.

e Deathin Custody: Following a death in custody, the CRC is not expected to intervene while the
provincial or responsible local authority undergoes its investigation. However, the CBSA regional
management will notify the CRC of the death in custody in order for the CRC to conduct a monitoring

visit of immigration detainees held in the detention facility to ensure their continued well-being and a
healthy detention environment following the incident.
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8.2. United Nations High Commissioner for Refugees (UNHCR)

All CBSA facilities are subject to independent monitoring of detention standards by the UNHCR. Canada
is a signatory to the 1951 Convention Relating to the Status of Refugees and the 1967 Protocol Relating
to the Status of Refugees. Under article 35 of the Convention, Canada is required to co-operate with the
UNHCR in the exercise of its functions and will, in particular, facilitate its duty of supenising the
application of the provisions of this Convention. In order to enable the UNHCR to finalize performance
management reports, Canada is required to provide the UNHCR thorough information and statistical data
requested concerning the following:

e the condition of refugees;
e  progress in implementing this Convention; and
o laws, regulations and decrees that are, or may hereafter be, in force relating to refugees.

Refugee claimants must be able to contact and be contacted by the local UNHCR office.

9. Procedure: Detention

Arrest

Under sections A55(1), (2) and (3), an officer may arrest and detain a person. For complete information
on the procedures for arrest under the IRPA, see ENF 7, Immigration Investigations and IRPA s.55
Arrests/Detentions.

Detention

The following table includes tasks that must be completed once a decision is made that the person’s
detention will be continued and they will be placed in a detention facility.

Task Responsibility and Paper copies
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Use an accredited interpreter where a detainee doesnot understandone Officer X

of the Canada’sofficial languagesto ensure procedural faimessand fill out

form: Interpreter Declaration [IMM1265B]. See Using the services of

an accredited interpreter

Photograph andfingerprintthe detainee, if notalready done during the Officer X
arrest process.
See ENF 12 Search
Seizure, Fingerprinting
and Photographin

Give the detaineethe brochure “Informationfor people defained underthe | Officer X
Immigrationand Refugee Protection Act”[BSF 5012]and any other
regional detention facility information.
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See section 4.3 to select
one of the 16 languages
available.

Conduct a visual checkorvideo monitoring of detaineeswhilein short-
term detention roomsor cellsat least once every 15 minutes. Fill out

Detention Cell Logform BSF481.

If a detainee isbelievedto be suicidal or self-harmful, constant visual or
video monitoringisrequired.

Officer or contracted
security guards

See section 10, Care of
detaineeswhile inshort-
term detention roomsor
cells.

Only for detentionswhere the identity of a foreign national hasnot been
established, fill out form Minister'sOpinion Regarding the Foreign
National’sldentity (under subsection 58(1)(d) of the Immigrationand
Refugee Protection Act) [BSF510].

Ministersdelegate
(Superintendent, Manager,
hearingsofficer)

Data entry In GCMS and NCMS or make arrangementwiththe nearest
inland enforcement office forthe earliest possible data entry to NCMS.

Ofticer

See section 9.1 Data entry

Fill out form Detainee Medical Needs[BSF674].

Officer

See section 9.4, Detainee
medicalneeds

Fill out form National RiskAssessment for Detention [BSE754].

Officer

See section 9.5
Placement: National risk
assessment for detention

Fill outform Orderfor Detention form [BSF304].

Officer

See section 9.3 Order for
Detention

If the detaineewill be transported by contracted security guards, notify the
contracted security guardsof all transport request assoon as practicable
to minimize any delay. Provide them witha copy of FormsBSF304,
BSF674 and BSF754 so that they can provide themto the detention facility
when transporting the inmate.

Officer

See section 11.6
Transport

Provide in writingto the detainee the name, address, telephone number of
the detention facility with any other regional detention facility information. If
the detainee will be detained ina provincial correctional facility, also give
the DLO’s or designed officer'scontact information.

Officer

Fill out form Request for Admissibility Hearing/Detention Review Pursuant
to the Immigration Division Rules[BSF524] and notify the IRB —
Immigration Division and save in GCMS evidence (e.g.copy of the
facsimile receipt) thatthe IRB - Immigration Division hasbeen informed.

Officer

Notify the duty manager, Hearings, and Detentions (CLO/DLO) of new
detentionby email.

Officer

The Detention OversightForm [BSF921] must be completed and uploaded
into GCMS for each continued detention case.

Management

See section 9.6
Managementreview of
detentioncases

Notify the Canadian Red Cross by sending an email to
IDMP @REDCROSS.CA and keep the email foreach case involving:
unaccompanied minors, and emergingissuesand death in custody.

CBSAregional
management

See section 8.1 Canadian
Red Cross

9.1. Data entry

Detention tracking information is very time sensitive and must be entered into the Global Case

Management System (GCMS) and the National Case Management System (NCMS) databases as soon

as possible. Both systems are being used to track detainee cases and to produce statistics for the

detentions program management and for public reporting.
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GCMS

Most detention forms, such as a detention order, are available in GCMS, which allows officers to fill them

out electronically. To ensure consistency and the ability to track cases, all GCMS-generated detention
forms must be saved in the associated activity (for example, examination, arrest).

Some detention forms, such as the “National Risk Assessment for Detention” and “Detainee Medical
Needs” forms, are currently available only as a fillable PDF, which allows officers to fill them out
electronically. To ensure consistency and the ability to track cases, all filled-out detention forms that are
not available in GCMS must be saved in GCMS, under the detainee’s unique clientidentifier (UCI).
Multiple forms may be simultaneously scanned and uploaded in the same attachment, as long that they
are clearly identified:

* Navigate to “Clients” > “Documents” > “ID Supporting Documents” sub tab.
* Create a new record.
+ Select the following options:
* Type: CDN Immigration Doc
*  Sub Type: Client Submission
+ Document #: Form(s) BSF#
*  Country of Issue: Canada
* Document Name: Name(s) of the form(s)
*  Complete the “Issue Date”.
* Add anew attachmentin PDF format.

Note: The ability to complete detention forms electronically does not mean that forms may be also be
signed electronically—staff must comply with current directives and policy concerning use of electronic
signatures.

See the Wiki GCMS reference materials, Arrest & Detain and Detained for Examination or MD Review, for
more details. It is essential that the request for detention review and the detention summary screens in

GCMS be completed as soon as possible by either the officer or the minister's delegate. If the detainee
detention facility or detention grounds change, it must be updated in GCMS.

Completed DMN and NRAD forms are to be uploaded into GCMS within 48 hours of an initial
assessment, and within 7 days of a reassessment.

NCMS
The NCMS must be used for tracking all detentions originating at ports of entry and inland offices.

If a detainee is being transferred to a detention facility, a National Risk Assessment for Detention event
must be completed under the ‘immigration hold’ tabin NCMS. Officers must create a new NRAD event,
enter the total score in the disposition section and select a wilnerability category (if applicable). For
procedures on entering detention data into NCMS, please see the NCMS - User Guide.

Most port of entry detention cases are forwarded to an inland enforcement office for ongoing case
management. The inland enforcement office will initiate the detention process in NCMS. However, if a
detention originates at a port of entry that does not have access to NCMS and the case does not need to
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be managed by an inland enforcement office (e.g. a person is detained and released at a port of entry

before the first detention review), then an e-mail request to initiate the detention process must be sentto
the nearest inland enforcement office for the earliest possible data entry to NCMS.

For NCMS tracking of minors on Alternative Arrangement, Housing or Detention, please see the Standard
Operating Procedures.

9.2. Order for Detention

The form Order for Detention [BSF304] is used when an individual is detained under A55 and needs to be
placed or transferred to a detention facility (i.e. IHCs, provincial correctional facilities and police stations).
Officers must fill out the form and the receiving detention facility staff must be given a copy. At the time of
the transport, the detainee must receive in writing: the name, address and telephone number of the
detention facility. If the detainee is detained in a provincial correctional facility, the DLO’s or designated
officer’s contact information must also be given to the detainee. The form is not required if the detainee is
released before any placement or transfer to a detention facility has occurred.

9.3. Detainee medical needs

The intent of the “Detainee Medical Need” (DMN form) [BSFE674]is to ensure national consistency in
gathering and sharing information regarding detainee medical needs with detention staff. The officer
making the detention decision must complete the DMN form to safeguard the safety and well-being of the
detainee. This form is not required if the detainee is released before any placement or transfer to a
detention facility has occurred. An information session on the Detainee Medical Needs form is available to
officers in the following training and learning section: http://atlas/pb-dgp/res/toolkit-outils/detention/forms-
formulaires/index_eng.asp

Information contained in the health condition section is based on information stated by the detainee, and
its accuracy cannot be validated before a consultation with a health care professional. The form is not a
medical diagnosis but a tool for detention staff to note any information pertaining to the detainee’s self-
identified needs, before the detainee has their initial consultation with a health care professional. The
form contains information on the detainee’s health needs (such as mobility impairment) and life-
threatening health conditions (such as heart disease, diabetes or allergies). In addition, the DMN form
[BSFE674] contains emergency contact information. If the detainee provided contacts in this section, the
CBSA will contact the individual listed in the event of a life threatening health condition or death of the
detainee in CBSA custody or control during the detention period. If required, the detainee’s personal
information will be shared with the emergency contact. See section 10.3, In-custody death or serious
injury notification, for more details.

In addition, the DMN form [BSF674] contains specific questions to capture self-identified mental health
conditions (such as depression or bipolar disorder) and indicators (such as a previous suicide attempt),
which may indicate a predisposition to suicide and self-harm. Mental health questions are of a sensitive
nature and should be asked in a non-judgemental way. Officers should use a friendly and accepting tone
and allow the person time to speak. If a person being detained is believed to be suicidal or self-harmful,
see section 10.1, Procedure: Suicidal and self-harmful detainee.
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The DMN form [BSFE 674] must be placed in the detainee’s case file, and a copy of the form must be
given to the following:

o the detainee or designated representative (by hand, by mail or electronically);
o the detention facility personnel (to the health care professional).

Paragraph 8(2)(a) of the Privacy Act (consistent use) allows the disclosure of information where the
disclosure is made for the purpose for which the information has been obtained. The individuals are being
detained for IRPA purposes regardless if the detention facility is owned or not by the CBSA, and the
disclosure is to ensure detainee well-being and to assess health needs.

Subsequent assessments

Until the person is released from detention, a subsequent assessment using the DMN form [BSF674
must be completed:

o Atleast once ewery 60 days after every assessment if detainees are detained in a provincial
correctional facility; or

e sooner if the detainee self-identifies a change in their medical condition or if a possible change in
their medical condition is obsened by any custodial staff regardless of the detention facility .

*IHCs with contracted medical services on-site are exempt from completing subsequent DMN
forms.

The re-assessmentis crucial to ensure up to date information regarding the detainee’s medical needs is
available in the event a transfer to another detention facility or in a circumstance that would require the
CBSA to notify the emergency contact(s). For detainees in a detention facility elsewhere (such as a
provincial correctional facility), the responsibility lies with a DLO or an officer designated to perform this
function.

For detainees in an IHC, the responsibility lies with officers working at the IHC. They are expected to
continue an active dialog with on-site medical senices as well as the detainee to have a clear
understanding of the detainee’s needs and to assist in the on-going placement and classification.

Under the guidelines outlined in section 9.1, completed DMN forms are to be uploaded into GCMS within
48 hours of an initial assessment, and within 7 days of a reassessment.

9.4. Procedure: National risk assessment for detention —initial and
subsequent assessments

The placement or transfer of a detainee to a detention facility cannot be used as a form of punishment.
The intent of the initial NRAD [BSF754] assessmernt is to ensure a national consistent approach to
detention placement through a transparent and objective risk assessment, based on historical and
available data. The officer making the detention decision must complete the NRAD form and identify the
detainee’s risk and winerability factors to safeguard the well-being of the individual, other detainees,
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contracted staff and CBSA employees. Accurate NRAD information is critical in every detention case
destined for a provincial correctional facility or IHC. Any transfer or placement to an IHC must be done in
consultation with IHC IEOs or IHC management. This includes transfers between non-IHC regions to an
IHC.

*The NRAD is not required if the detainee is released before any placement or transfer to a detention
facility has occurred.

Please refer to 9.5 Triage: IHC review of the initial NRAD — placement and classification for more
information.

Please refer to 11. Transfer of detainees for non-IHC regions to an IHC for more information.

Initial NRAD assessment by the arresting officer or officer assigned to the case

Officers must rely on facts and evidence for which there are reasonable grounds to believe or suspect,
depending on the IRPA allegation when assessing each risk and/ or wilnerability factor. The risk and
wilnerability factors when completing the NRAD are as follows:

o Risk factors#1 and #2 allocate points if there are reasonable grounds to suspect a detainee is
inadmissible due to security grounds or organized criminality.

o Risk factor #3 allocates points based on the number of years that have passed since the last
known offence (this does not apply to in Canada criminality) or conviction, if any, which may
cause inadmissibility for serious criminality or criminality. Offences where an individual was found
not guilty or where charges have been withdrawn must not be counted in the assessment.

e Forthe purpose of completing risk factors #4 and #5, an officer may consider the last
outstanding charge if the person has been charged but the trial has not been concluded, or the
conviction date set. These questions apply equally to persons who have committed violent acts
associated with inadmissibility pursuant to paragraph A35(1)(a). Offences where an individual
was found not guilty or where charges have been withdrawn must not be counted in the
assessment. The following table offers a general oveniew of common non-violent crimes, violent
crimes and sewerely violent crimes:

Crime types Common crime examples (with Criminal Code of Canada
references)
Non-violent crime e Possession of child pornography (section 163.1(4))

e Operation while impaired (section 320.14)

e Theft (section 322)

e Breaking and entering with intent, committing offence or

breaking out (section 348)

Fraud (section 380)

Possession of a controlled substance (section 4 of the

Controlled Drugs and Substances Act)

o Trafficking in substance (section 5 of the Controlled Drugs
and Substances Act)

Threats or violent crime e Uttering threats (section 264.1)
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Assault (section 265)
Sexual assault (section 271)
Includes all severely violent crimes (see below)

Sewerely violent crime e Assault with a weapon or causing bodily harm (section
267)

e Sexual assault with a weapon, threats to a third party or

causing bodily harm (section 272)

Aggravated sexual assault (section 273)

Murder (section 229)

Manslaughter (section 234)

Robbery (section 343)

Torture (section 269.1)

Risk factor #6 allocates points if in the last two years, a detainee was involved in a serious incident
during the arrest or was involved in a disciplinary action as a result of a major breach of the detention
facility rules of an IHC, a provincial or a federal correctional facility or a port of entry or inland office
cell. It includes disciplinary actions that have occurred in detention facilities outside Canada. The
CBSA'’s National Immigration Detention Standard on Prevention and Management of Breaches
defines a major breach as the following: An act whereby a person commits, attempts to commit,
and/or incites behaviour or acts that are violent, harmful to others or cause an unsafe environment for
detainees and other persons. Disciplinary action: a response to detainee behavior associated with
a breach of the facility rules or Canadian law.

Risk factor #7 allocates points if a detainee previously escaped or attempted escape from legal
custody (e.g. from a detention facility or from the custody of an officer).

Risk factor #8 allocates points if a detainee remains the subject of an unexecuted criminal warrant
for arrest. When completing the NRAD, warrants issued under immigration or traffic laws or other
such statutes are not considered as criminal warrants and would not be applicable for this risk factor.
Vulnerability factor #1 reduces points if a detainee is a winerable person. Only one wlnerable
category can be selected even if the detainee is part of more than one wilnerable category. Where a
wilnerability has been identified on the NRAD, an assessment for referral to a Community Case
Management and Supenvision (CCMS) senvice provider must be completed within 72hrs of the
wilnerability being noted. Unless advised otherwise by health professionals, IHC staff will engage
with wulnerable detainees daily and log these interactions in DAMS.

For information on wilnerable persons, see section 6.6.

Additional Information

Details and any additional information supporting the officer's recommendation (e.g. details of key risk
factors, the detainee’s behaviour, details given by the detainee, incidents and changes in the facility type
for detention). This includes the official language in which the detainee prefers to receive senices.

Preferred Official Language of services

Under Section 3(3)(d) of the IRPA, and Part IV of the Official Languages Act (OL) the CBSA must
consider official language preference when deciding where to place an immigration detainee. Neither the
IRPA nor the OL require that the placement decision be based solely on official language preference, but
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rather that preference be considered as one factor among others when determining in which facility to
place an immigration detainee. The proximity of a provincial detention facility offering senices in the
preferred official language will also be a factor in deciding where to place a detainee. To aid in these
considerations, refer to the document Language Profile of Provincial Correctional Facilities in Annex E.

Officer Assessment

Based on the total sum of points attributed to the risk and wulnerability factors, a detainee should be
detained in a detention facility according to the total score, as follows:

e 0to4 points = IHC (where available)
e 5109 points = IHC or provincial correctional facility (default to IHC where risk can be mitigated)
e 10 points or more = provincial correctional facility

*In IHC regions, consultation with IHC managers or an IHC IEO should occur prior to placement of a
detainee within an IHC or provincial correction facility. For more information on triage, see section
9.5.1.

Ports of entry and inland offices in close proximity to an IHC must triage detainees for classification and
placement in an IHC or in a provincial correctional facility. Although po